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Court of Appeals of the District of Columbia. 


No. 3995. 


Arthur B. Claxton, Appellant, 

vs. 

The Munsey Trust Co., <fcc., et al. 


(i Supreme Court of the District of Columbia. 

Equity. No. 35814. 

Arthur B. Claxton, Plaintiff, 

vs. 

The Munsey Trust Company, a Corporation, and Clarence W. 

Minker, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it rememliered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed March 29, 1918. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 35814. 

Arthur B. Claxton, Plaintiff, 

vs. 

The Mu.vsey Trust Company, a Corporation, and Clarence \V. 

Minker, Defendants. 

To the Supreme Court of the District of Columbia: 

Plaintiff, Arthur B. Claxton, respectfully states: 

1. He is a citizen of the United States, and a resident of Wood- 
side, Montgomery County, Maryland, and brings this suit in his 
own right. 
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2. Defendant, The Mnnsey Trust Company, is a corporation 
under the laws of the District of Columbia, and having its principal 
place of business at W ashington. 1>. C. Defendant Clarence YT. 
Minker is a citizen of the t inted States, and a resident of the Dis¬ 
trict of Columbia. They are both sued in their own rights, as here¬ 
inafter set forth. 

3. On, to wit, the 11th dav of January, 1918, the defendants oh- 
tained from the plaintiff the following properties and assets which 

1 elong to the plaintiff, namely: 

(1) Promissory note of plaintiff for $4,.”>00 dated January 3, 
1918, and payable to the order of defendant Minker one year after 
its date; secured on real estate. 

(2) Promissory ^note of plaintiff for $2,000 dated January 3, 
1918, and payable to the order of defendant Minker one 

2 vear after its date; secured on real estate. 

* 

(3) Promissory note of plaintiff for $799 dated January 
3, 1918, and payable to the order of defendant Minker one year 
after its date; secured on real estate. 

(4) Certificate A-4084 for 20 shares in International Nickel Co. 

(7>) Certificates 0009 and 0697 for 2 shares in Porto Kiean Ameri¬ 
can Tobacco Co. 

(6) Certificate TA-283 for 19 shares in Haskell and Marker Car 
Company. 

(7) Certificate 637) for 10 shares in Pennsylvania Mexican Fuel 
Company. 

( 8) Certificate TCA-353 for 27) shares in Mutterworth Judson Cor¬ 
poration. 

(9) Certificate 193 for 19 shares in Illinois Surety Company. 

(10) Policy of life insurance for $3,099 on life of plaintiff in 
Mutual I ife Insurance Company of New York. 

(11) Policy of life insurance on life of plaintiff in Manhattan 
I.ife Insurance Company for $118. 


Said properties and assets of plaintiff did not remain in the posses¬ 
sion of defendant Minker at all. but simultaneously with the ob¬ 
taining of same from the plaintiff*, ami, a< a part of the transaction, 

thev were turned over to the defendant Trust Company as collateral 
% 

to a promissory note of defendant Minker for $19,7)00 payable in 

ninety davs to the order of defendant Trust Company, which note 
• • 

"as then and there delivered bv defendant Minker to defendant 
Trust Company. Defendant Trust Company parted with no money 
o» other value for said note of defendant Minker. with said col¬ 
lateral. but defendant Trust Company went through the form of 
passing said sum of $19.7)99 to the credit of defendant Minkers 
account in said Trust Company and simultaneously taking from 
defendant Minker his cheek to defendant Trust Company for 
3 the same sum. 

4. Said properties and assets were not obtained through the 
voluntary act of the plaintiff’, but through duress, coercion and 
undue influence exercised by defendant Trust Company upon the 
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plaintifl, and solely through sucii undue pressure were the said prop¬ 
erties and assets obtained from the plaintiff. The aforesaid duress, 
coercion and undue influence consisted of intimations and threats 
by defendant Trust Company, through its officers and representa¬ 
tives. that, unless such properties and assets were turned over, crim¬ 
inal proceedings would be begun by defendant Trust Company 
against the plaintiff, who bad been in the employ of said Trust 
Company from about June 1, Iff 13 to about October 15, 1917. 
Plaintiff has at no time wrongfully taken or convened any moneys 
of the defendant Trust Company, and be did not, and does not, owe 
said r l rust Company any money whatever by reason of any con¬ 
duct of bis or otherwise. Plaintiff bad, however, and still has, a 
wife and five children dependent upon him, and. knowing of the 
powerful influence of the defendant Trust Company, and that an 
innocent person is often indicted, and further that an indictment 
itself seriously and permanently injures such person in the eves 
of the public, he was so worried and upset by the aforesaid undue 
pressure that be was wholly prevented from exercising his free will. 
He was without legal counsel. 

• ). Simultaneously with the obtaining bv defendant Trust Com¬ 
pany of the aforesaid note of defendant Minker and the aforesaid 
collateral belonging to plaintiff, defendant Trust Company 
\ delivered to defendant Minker 1*2 certain worthless drafts, 4 
of them drawn by one h. Beattie, and the other <S drawn bv 
one A. 1>. Jacobson, which drafts represented certain amounts of 
money lost by defendant Trust Company through the conduct of 
one Peter II. Hill, a former receiving teller in the employ of de¬ 
fendant I i list ( ompanv. 1 lie effort of defendant Trust Company 
in the exercise of the aforesaid undue pressure was to compel this 
plaintiff to make good the amounts lost by said Trust Company 
through the conduct of said Hill, though defendant Trust Company 
well knew that the plaintiff was not responsible for the los« of any 
of that money. Defendant Minker makes no claim to said P2 worth¬ 
less drafts, and consents that plaintiff may tender same to defend¬ 
ant I rust ( ompanv, which is hereby done. Defendant Minker is 
also willing that the aforesaid collateral belonging to this plaintiff 
may be returned to plaintiff, and defendant Minker is made a party 
to this suit only in a nominal way in order that such willingness 
may he conclusively shown of record. Defendant Minker is himself 
about to I ring suit against defendant Trust Company for rescission 
and surrender of bis aforesaid promissory note for $10,500, 

A\ herefore, the premises considered, plaintiff prays: 

I That process may issue requiring the defendants to answer the 
exigencies of this bill. 

II. r l bat a decree be entered rescinding the agreement under which 
defendant Trust Company obtained the properties and assets of plain¬ 
tiff hereinbefore recited, and doing whatever may be necessary to put 

the parties in s/a/a quo and restore to plaintiff his said properties and 
assets. 
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5 III That defendant Trust Company may be enjoined 

wndntie Ute and permanently from transferring any of the 
properties and assets of plaintiff hereinbefore reeited, many of which 

are in form negotiable. . 

IV And for such further other and general relief as the nature 

of the ease may require and to the Court shall seem meet and just. 

ARTHUR B. CLAXTON, 

Plaintiff. 

CEO. E. SULLIVAN, 

Attorney for Plaintiff. 


District of Columbia, to wit: 

Arthur B. Claxton, being first duly sworn, deposes and says that 
lio has read the foregoing Bill hy him subscribed, ami knows the eon- 
tents thereof; and he verily believes the facts therein stated to be tine. 

ARTHUR B. CLAXTON. 


Subscribed and sworn to before me this 29th day of March, 1918. 
[seal.] 


MAUDE A. FREEMAN. 

Xntnrii Public. I). C. 
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Answer of the Munsey Trust Company. 
Filed May 15, 1918. 


To the Supreme Court of the District ot Columbia: 

The answer of The Munsey Trust Company to the Bill of Com¬ 
plaint filed herein, respectfully represents to the court as follows. 

This defendant, not admitting the sufficiency in law and equity 
of the said bill of complaint, and reserving any and all rights that it 
mav have because of the many imperfections and insufficiencies 
upon the face thereof, nevertheless answering said bill of complaint, 

says: 

1 & 2. It admits the allegations contained in the Hist and second 

paragraph^of Mid b^ s . c( . u] . itics . mentioned in the said third para¬ 
graph were turned over to it as collateral to a promissory note of de¬ 
fendant Minker in the sum of $10,500.00, but tins defendant alleges 
the fact to be that it claimed that the plaintiff Claxton was indebted 
to it and that it was the desire of the said plaintiff to procure the 
liquidation of at least a part ol said indebtedness and it w as agree' 
between the plaintiff and the defendant and the said Minker that 
the latter would discount his note for $10,500.00 with this defendant 
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m* 

o 

placing as collateral to secure the payment thereof, the property anu 
assets described in said third paragraph, which this defendant did by 
crediting the account of said Minker, with the amount of the dis¬ 
count, $10,500.00, and receiving from him that amount of cash, 
which was applied to the indebtedness of said plaintiff to this de¬ 
fendant as agreed on. Defendant therefore denies the alle- 

7 gation of said paragraph that no money or other value for 
said note of Minker was parted with by it. Defendant be¬ 
lieves, although it does not know of its own knowledge, that the 
property and assets therein mentioned belonged to the plaintiff at 
the time of said transaction. 

4. Defendant denits emphatically each and every allegation of 
the fourth paragraph of said bill, alleging that the said transaction 
was not the plaintiff's voluntary act and denies that he acted through 
any undue or improper influence or threats. Defendant also denies 
the allegation of said paragraph that the plaintiff was not indebted 
to it and did not owe it any money whatever. Defendant admits 
that the said plaintiff had a wife and five children but denies that 
it had any powerful influence or made any threats resulting in any 
undue pressure being brought to bear upon the exercise bv the plain¬ 
tiff of his free will. 

5. Defendant denies that simultaneously with the obtaining by it 
of said Minker note it delivered to the defendant Minker the drafts 
in the oth paragraph mentioned, but on the contrary alleges that a 
long time after the agreement whereby it received the said Minker 
note and the money realized therefrom, that it turned over said drafts 
to the said C. W. Minker specifically on his demand for same and at 
his request. 

Further answering the Bill of Complaint, this defendant says that 
the obligation referred to herein having matured and not being met. 
this defendant under the powers granted it by the note secured by the 
collateral referred to therein, advertised the securities referred to for 
sale in the Washington Times, a newspaper of general cireula- 

8 lation published in the city of Washington, said advertise¬ 
ment having been first inserted upon the 16th day of April, 

A. D. 1018. and having appeared for ten days, and on Friday, the 
26th day of April, 1018, the collateral referred to was sold at public 
auction in accordance with the terms of said advertisement, a copy 
of which is hereto annexed, marked “Exhibit A”, and prayed to be 
read as part of this; that at said sale the plaintiff, Arthur B.^Claxton, 
was represented by his Counsel of Record in this cause and made a 
statement regarding his position after which the collateral referred 
to was upon competitive bidding sold on the bid of S. J. Henry, 
acting for and on behalf of The Munsey Trust Company to The 
Munsey 1 rust Company for the sum of $700.00 that having been the 
highest bid received for sa ; d collateral; and that in accordance with 
the terms of sale the purchase price was paid by the said Munsey 
Trust Company and the collateral taken over as it submits it had the 
right to do. 
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Wherefore, having fully answered Hill of Complaint, defendant 
prays that the said bill he dismissed with its costs in this behalf most 
wrongf u 11 v sustained. 

THE MUNSEY TRUST COMPANY, 
Bv GEORGE B. FRASER, 

Sec ret an/. 

WILTON J. LAMBERT, 

Attornei/ for Defendant 

The Manse \j Trust Com pan//. 

District of Columbia, ss : 

George B. Fraser, being first duly sworn, deposes and says that he 
has read the foregoing answer by him subscribed, on behalf 
9 of The Munsey Trust Company, and knows the content ; 
thereof; and he verily believes the facts therein stated to be 

true. 

GEORGE B. FRASER. 

Subscribed and sworn to before me this lltli dav of Mav. 1918. 

| seal. ) C. D. RATCL1FFK. 

Xatari/ Public. 

Motion to/ Plaintiff for Leave to Amend Bill. 

Filed May *28, 1918. 


Comes now the plaintiff, by his attorney, and moves the Court for 
leave to amend the Bill of Complaint herein in the following several 
respects: 

First. After paragraph 4. insert a new paragraph, as follows: 

“4Mi- Under the influence of the same duress, coercion and undue 
influence, the defendant Trust Company also obtained from the plain¬ 
tiff an order on Davies, Thomas & Co., of New York, for $125.10 and 
also an order on said Company for 100 shares of Chicago A: Alton 
R. R. Co. common stock. Neither of said orders had been honored, 
so far as plaintiff had been able to ascertain, when the original bill 
herein was tiled, but both of said orders have since been honored 
and defendant Trust Company has received said $12.").10 belonging t<> 
plaintiff and also said 100 shares of stock belonging to plaintiff. On 
May 15. 1918, plaintiff, through his attorney, made formal demand 
upon the defendant Trust Company for said sum and also for said 
stock, but compliance with the demand has been, and still is, re¬ 
fused.” 

Second. After “Simultaneously with” in line 1 of paragraph 5. 
insert the words ‘‘that is to say, as a part of the same transaction as.*' 
Third. After “Company.” in line 9, paragraph 5. insert 
10 “The formal turning over of said worthless drafts did not take 
place until a later day. though it was understood at the time 
that thev would be turned over.” 
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MUXSEY TRUST CO., ETC., ET. AL. 


Fourth. 

k 


After paragraph f>, 


insert a new paragraph as follows: 


“C>. On April 2(>, 1918, at about 2:4(1 o’clock P. M., the defendant 
Trust Company went through the form of conducting a public sale 
by itself to itself of the securities described in paragraph 3 of this 
bill. The afternoon of said April 2(>, 1918 had been declared by 
Presidential Proclamation to be a holiday for a Liberty Loan Parade, 
making it an improper time to attempt to conduct any bona fide sale, 
and there was no competition and no bona fide bidding. Moreover, 
plaintiff is advised, as a matter of law, that said attempted sale by 
defendant Trust Company to itself is at most voidable at the option 
ol plaintiff, and he elects to avoid it: and he is further advised, as a 
matter of law, that defendant Trust Company can do nothing pend¬ 
ing the final determination of this suit to relieve itself of any part of 
its liability to plaintiff.” 


GEO. E. SULLIVAN, 
Attorney for Plaintiff. 


District of Columria, To wit: 

Arthur B. Claxton, being first duly sworn, deposes and says that 
he is the plaintiff in the above cause; that he has read the foregoing 
proposed amendments, and verily believes that the facts therein 
slated are true; that these amendments are applied for in good faith, 
and not for the purpose of delay. 

ARTHUR B. CLAXTON. 

Subscribed and sworn to before me this 28th day of Mav, 
11 1918. 

[seal.] WALTER C. ENGLISH, 

Xotary Public, D. C. 


Order for Amendment of Bill. 
Filed June 14, 1918. 


Upon consideration of the motion of plaintiff filed herein May 28, 
1918 for leave to amend the Bill of Complaint in the above cause in 
the particulars recited in said motion, it is, by the Court, this 14th 
day of June, 1918, adjudged and ordered, that said motion be, and it 
is hereby, granted, and the Clerk of the Court is directed to enter the 
Bill herein as so amended. 

JENNINGS BAILEY. 

/ 

Justice. 
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Answer of the Munset/ Trust Company to Amendment to Bill. 

Filed August 20, 1918. 

******* 

The answer of the defendant, The Munsey Trust Company, to the 
amendment to the bill of complaint tiled herein respectfully repre¬ 
sents to the court as follows: 

4 Vi- The defendant denies that any of the securities in said para¬ 
graph mentioned were obtained under the influence of any duress, 
coercion or undue influence. This defendant also denies that the 
orders mentioned in said paragraph were honored since the tiling of 
the original bill herein, but on the contrary says that the said 
12 orders were actually fulfilled before anv suit was filed or sug- 
gested to set aside the said notes and securities. 

0. Answering the allegations of the sixth paragraph of said bill 
as amended, this defendant savs that it held the sale therein men- 
tioned. but denies that it was merely a matter of form in the shape of 
a public sale by itself to itself of the securities, but on the contrary 
says that it was a bona fide, proper and lawful sale necessary to be 
held in order to protect its rights. 

And having fully answered, this defendant prays to be hence dis¬ 
missed with its costs in this behalf most wrongfully sustained. 

THE MUNSEY TRUST COMPANY, 
By GEORGE B. FRASER, 

Vice-President. 


WILTON J. LAMBERT, 
Attorney for Defendant. 


District of Columbia, ss: 

George B. Fraser being first duly sworn deposes and says that he is 
Vice-President of The Munsey Trust Company, the defendant herein, 
and as such officer is authorized to and does subscribe this answer; 
that he has read over the foregoing answer by him subscribed and 
knows the contents thereof; that the matters and facts therein stated 
upon his personal knowledge are true, and those stated upon infor¬ 
mation and belief, he believes to be true. 

GEORGE IL FRASER. 
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Subscribed and sworn to before me this 19th dav of August 
1918. 


C. D. RATCLIFFE, 
Xotary Public, D. C. 
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Disclaimer Answer of Defendant Minker. 

Filed September 18, 1918. 

******* 

Tomes now the defendant, Clarence \V. Minker, and for answer to 
the Bill of Complaint herein, as amended, says that he is willing that 
the collateral referred to in said Bill may be returned to the plaintiff, 
and ho disclaims all interest herein. 

CLARENCE W. MINKER, 

Defendant. 


Opinion. 


Filed April 27, 1928, as of April 10, 1919. 


******* 

Even if the proof showed an agreement on the part of the defend¬ 
ant not to institute criminal proceedings against him, I do not think 
that a court of equity should lend its aid to a participant in an 
illegal transaction. 

The bill should be dismissed with costs. 

BAILEY, J. 

Decree. Dismissing Bill. 

Filed April 80, 1919. 

******* 


This cause coming on to be heard upon the bill of com¬ 
il plaint as amended and the answers of the defendants thereto 
and the testimony taken in support thereof, and having been 
fully argued and submitted by counsel for the respective parties, it 
is by the Court this 80th day of April, A. I)., 1919, 

Adjudged, ordered and decreed that the bill of complaint as 
amended be and the same hereby is dismissed with costs to the de¬ 
fendants. 


By the Court: 


JENNINGS 


BAIL 


EY, 

Justice. 


From the foregoing decree, the plaintiff in open court notes an 
appeal to the Court of Appeals of the District of Columbia, and the 
bond for costs on such appeal is fixed at $100, or a cash deposit of 
$50 in lieu thereof. 

JENNINGS BAILEY, 

Justice. 



2 —3995a 
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Memoranda. 


May *2*2, 1919.—$.">() deposited in lieu of undertaking on appeal. 
•June .), 1919.—Time for submission of statement of evidence ex¬ 
tended to and including July 1. 1919. 

June 20, 1919.—T ime for submission of statement of evidence 
further extended to and including August *20. 1919. 

August 10. 1919.—Statement of evidence submitted. 
l-> April 4, 19*24.—Statement of evidence approved, signed 
and filed. 


. I ssiyn ment of Errors. 
Filed April *27, 1924. 


The court erred as follows: 

1. In dismissing the bill of complaint. 

*2. In not granting relief to plaintiff under the prayers of the hill 
of complaint. 

4. In holding or assuming that the evidence discloses that plain¬ 
tiff was in pari delicto with defendant, the Munscy Trust Company. 

4. In not holding that even were plaintiff in pari delicto with de¬ 
fendant, the Munscy Trust Company, equity will still relieve the 
plaintiff against an executory, as distinguished from an executed con¬ 
tract, in the matter, such a< is shown bv the hill in this case. 

GKO. E. SULLIVAN, 

Attorney for Plaintiff. 


Designation of Decord. 

Filed April 27, 1924. 

***** * * 

The Clerk of the Court will include in the transcript of record on 
appeal in the above cause the following: 

1 > 1. Rill of complaint filed March 29. 1918. 

*2. Motion for leave to amend hill filed May 28. 1918. 

4. Order of June 14, 1918 allowing amendment to bill. 

4. Answers of defendants. 

•">. Memoranda opinion of court filed April 16. 1919. 

6. Final decree of court of April 40, 1919; appeal noted. 
i. Memo.: Cash deposit by plaintiff in lieu of appeal bond as fixed 
1 y court. 

8. Memo.: Time for submitting statement of evidence on appeal 
extended to August 20, 1919. 

9. Memo.: Statement of evidence submitted August 16, 1919. 
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10. Memo.: Statement of evidence signed and approved April 4, 
1923. 

11. Assignment of errors. 

12. This designation. 

GEO. E. SULLIVAN, 
Attorney for Plaintiff. 


1 


Supreme Court of the District of Columbia. 


United States of America, 

District of ('ohtmbia, ss: 

I. Morgan II. Beach. Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to Hi. both inclusive, to be a true and correct transcript of the record, 
ac cording to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 3.>814 in Equity, wherein Arthur 
!>. ( laxton is Plaintiff and I he Munsev Trust Company, a corpora¬ 
tion. et al. are Defendants, as the same remains upon the files and of 
lcccrd in said Court. 

In testimony whereof. I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 8th. day of May, 1923. 

[k?eal of ►Supreme Court of the District of Columbia.] 


EW. 


MORGAN H. BEACII, 

Clerk. 


18 In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 35814. 

Arthur B. Claxton 
vs. 

The Munsev Trust Company et al. 

Statement of the Evidence. 

Be it remembered, that evidence was taken upon the trial of the 
above cause as follows: 

Clarence M . Minker, a witness called by plaintiff, testified in 
substance as follows: 


Examined by Mr. Sullivan: 

I am engaged in the meat business at 501 Center Market, and 
have resided in Washington about seven years. I have known Mr. 
Arthur B. Claxton in the neighborhood of four years, I think. I was 




12 


A. B. C LAX TON VS. MUNSEY TRUST CO., ET<\, ET. AL. 


the maker of the $10,500 promissory note referred to in the hill of 
complaint in this case. The property and assets described in para¬ 
graph three of the hill as collateral to that note actually belonged to 
Mr. Arthur B. Claxton. On January 11th. 1018 that promissory 
note, with collateral, was discounted with the defendant Munsev 
Trust Company by passing $10,500 to the credit of my account with 
said Trust Company, Mr. Samuel Henry, Vice President of the Trust 
Company, making the entry. (Witness here produced his bank 
book showing entry.) That $10,500 credited in my bank account 
did not remain there at all. The minute Mr. Henry got done writ¬ 
ing it in my book he wrote out a check for the $10,500 to the 
19 Munsev Trust Company, and I immediately signed it, gave 
it to Mr. Henry and it was taken out of my account. Tha- 
check was not given in settlement of any indebtedness of mine* hut 
was given for twelve worthless drafts drawn by a certain A. I). 
Jacobsen and E. Beattie, his clerk, the Munsev Trust Company claim¬ 
ing that it lost that sum of money hv these drafts. (Witness here 
produced the drafts referred to, which were offered in evidence as 


Plaintiff’s Exhibit “A.” and consisted of the following 


1. Draft dated October 20. 1914. for $900, bv A. 1). Jacobsen to 
the order of himself, fifteen days after sight, endorsed by himself, 
and addressed to James II. Wright, Wilmington, Delaware. 

2. Draft dated October 30. 1914. for $1,500 by E. Beattie to the 
order of the Munsev Trust Company, three days after sight, and 
addressed to Arthur Rosenberg, New York American Office, Broad¬ 
way and Park Place. New York Citv. 

3. Draft for $2,250. dated November 0. 1914. by A. D. Jacob¬ 
sen to the order of himself, three days after sight, endorsed by him¬ 
self, and addressed to Arthur Rosenberg, care New York American, 
Broadway and Park Place. New York City. 

4. Draft for $000. dated November 10, 1914, by E. Beattie to the 
order of himself, three days after sight, endorsed by himself, ad¬ 
dressed to James II. Wright. Wilmington. Delaware. 

•>. Draft for $1,400, dated November 24, 1914. by E. Beattie to the 
order of himself, fifteen days after sight, endorsed by himself, ad¬ 
dressed to James II. Wright. Wilmington, Delaware. 

20 6. Draft for $2,100, dated November 24, 1914. by E. 

Beattie, to the order of himself, ten days after sight, en¬ 
dorsed by himself, addressed to James II. Wright, Wilmington, 
Delaware, and accepted November 25, 1914. by James H. Wright, 
payable at the Central National Bank. 

7. Draft for $45, dated November 25. 1914. by A. D. Jacobsen 
to the order of the Munsev Trust Company, one day after sight, 
addressed to the Treasurer. Courier-Journal. Saginaw, Michigan. 

8. Draft for $50, dated November 25, 1914, by A. D. Jacobsen, 
to the order of the Munsev Trust Company, one day after sight, 
addressed to the Treasurer, Telegram, Worcester. Massachusetts. 

9. Draft for $45, dated November 25, 1914. by A. D. Jacobsen, 
to the order of the Munsev Trust Company, one day after sight, 
addressed to the Treasurer, Daily States, New Orleans, Louisiana. 
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10. Check for $325, dated December 3, 1914, by A. D. Jacobsen, 
upon Continental Trust Company, Washington, D. C., payable to 
the order of bearer, and endorsed by E. Beattie. 

11. Check for $175, dated December 4, 1914, by A. D. Jacobsen, 
upon Continental Trust Company, Washington, 1). C., payable to 
bearer and endorsed by E. Beattie. 

12. Check for $125, dated December 11, 1914, by A. D. Jacobsen, 
upon the Franklin National Bank, Washington, I). C., payable to 
bearer.) 

These are the drafts, I might add onto that, they are supposed 
to add interest to all of these included in the $10,500. They added 
the interest to all. 1 actually got those drafts about February 1st, 
1918. But they were promised to me at the time I signed the 

21 note. I still tender these drafts to the Munsev Trust Com¬ 
pany. (Thereupon Mr. Sullivan expressly tendered these 

drafts to the defendant Trust Company, stating that the tender was 
a continuing one, but the tender was refused.) 1 had nothing at all 
to do with the Trust Company's loss on those drafts. 

On December 19, 1917, about four o’clock, Mr. Claxton came to my 
place of business in the Center Market crying. He acted to me like 
a man who had lost all hope in life. 1 cannot say absolutely how 
long before that I had last seen him—I suppose about a week—he 
seemed to be in normal condition then—1 did not observe anything 
particular especially about his demeanor at that time. Mr. Claxton 
is generally a man of very strong will power. After my conversa¬ 
tion with Mr. Claxton on that day, I closed mv business at 5:30, 
went to a nearby telephone, called up Mr. Wilton J. Lambert, the 
general counsel of the Munsev Trust Company, and asked him if 
there was anything I might do for Mr. Claxton, and also asked him 
if he would withhold any action until he saw me the next day. He 
told me he would. 

At nine-thirty the next morning T called at the Munsev Trust 
Company on the corner of 15th and H Streets, and interviewed Mr. 
Samuel Henry. The first question I put to Mr. Henry was whether 
or not he thought Mr. Claxton received any of this monev. He 
said No, hut that Mr. Claxton had been very indiscreet in some of 
his business methods. He said he felt very sorry for him, but he was 
in a terrible scrape, and if someone did not make the account good 
it would prove very serious for him. Mr. Henry was at that time 
the first Vice President of the Munsev Trust Company. 1 

22 did not talk with Mr. Claxton subsequently about the con¬ 
tents or substance of that conversation. A conference was ar¬ 
ranged with Mr. Sisk. Mr. Lambert, Mr. Claxton and myself at 
four o'clock that afternoon, the afternoon of December 20. 

At the conference so arranged Mr. Sisk (representing the Globe 
Indemnity Company) seemed to be very impatient and informed 
everybody there, including Mr. Lambert, that he was tired fooling, 
that he had been there for over a week, that his time was valuable, 
and that if something was not done at once he was going to lake 
action. He also stated that Mr. Claxton was the only man around 
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therc that he felt sorry for. Mr. Lambert at the same conference 
stateil that when tlie audit was made at that bank Mr. Claxton wis 
the onlv man who favored that audit—that Mr. Po I^- 
y;,. e President (I believe he was at that time) disfavored it They 
uuoted the whole circumstances over there, and then I asked for i 
continuation until Sundav, the 23rd instant, in which time 1 might 
see what 1 could do to assist my friend. After a bitter argument on 
k n fK 111 v request whs finally granted. . , i 

On Decem'Lr 23. 1«.»1T. we all met again. 1 told them would 
give mv personal note, secured by certain collaterals, for the sum. 
Mr Claxton was present at this conference, but, it 1 rcmembci ilghtly 
he was not present at the first part of the conference of Dccembc 
•20th. but was later called into the room. At the coinersn io 
December 23rd. when 1 ottered that proposition to Mi. Lunin it. 
i „..:,i “Whv not have vottr father-in-law, who lias recently pm 

cha-ed $30,000 worth of notes from us. put up $10..><j<> «<-•' > " 
those notes?" 1 told him that 1 would positively retuse to 
03 do that because 1 had never gone to him tor any favors, and 
1 _ not go to him at this hour, and d I went to him fm any 
monev at all. it would be for a light, and not to pay " t * ,M * .' ' 

debtedness. After a long rigmarole 1 signed my note that < ay <> 

«(I! ,-,0(1 \t this particular conference these dratts were promisei 
me and I was also informed by them that they would assist me in 
realizing something on those drafts. As to the history nl those diafts. 
tliev explained that Mr. Hill had cashed them, and had kept them n 
hi* cage Tliev also said the bank examiner had found those drafts, 
and they claimed that Mr. Claxton should have reported the 
the executive committee or someone in autli . - , * 

conferences 1 asked them whether or not they thought Mr. Claxton 
b id taken anv of this money. Every one of them, to a man. posi- 
velv told me tliev felt sure lie had not received one cent of the 
,o„cv When 1 gave my note for $10,500 at the conference ot 
December 23rd. Mr. Lambert said he would keep it and submit th< 
proposition to their New York headquarters for 1 'V 

were certain stocks put up at that particular ime of Mr. < '•ixton.. 
Thev seemed to have them in a box there together 1 did not go into 
the details of that. Mr. Sisk said he would withhold action until alt. 

^CreJteTof DecTmtr 20th. 1 heard from Mr. Lambert to the 

rffect that New York had refused my proposition. n 

Subseoucntlv. on January 11. 1018, I received a telephone call 
from Mr Hen'rv to conic at once to the bank at loth and 11 streets, 
went there, and on that date they put the note to my credit for 
{M0.r>00—thev put the discount of $10,o00 to m> ciodit, at 
24 which time I jrave them my check, he making out the chec 

Duringlhlperiwffro.n December 10. 1917, to and including Jan- 
'! i 1018. 1 saw Mr. Claxton, 1 should say about once every 
other dav or something like that. He just seemed to me a man 
I was worried to death. He did not seem to be particularly worried 
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about himself, but the effect it would have, the disgrace, on his 
children and wife, as he said to me many a time. The reason I 
called up Mr. Lambert on the telephone on December If), 1917, was 
because Mr. Claxton came to my crying, and asked me whether or 
not 1 thought his good name was worth $10,500. I told him 1 
thought his good name was worth $10,500. 1 told him 1 thought it 
was worth a whole lot more than that, and he told me that the Mun¬ 
sey Trust Company was about to prefer charges against him and send 
him to jail on a charge which he was absolutely innocent of. 

Cross-examined by Mr. Lambert: 

When the note was signed by me the date was left blank. De¬ 
cember 19th was the first conference. On December 23rd was the 
conference in which the note was signed, which was the Sunday 
following. December 19th came on Thursday, and you asked me to 
make it the following day, and 1 told you that was Friday and 
Saturday was a very busy day for me in tlie market and 1 could not 
come the following day, although Mr. Sisk very much urged upon 
me to come there. December 29th was the day when 1 received a 
communication from your office that New York had refused my offer. 

|7 

January 11, 1918, was the day when 1 heard from Mr. Henry and 
proceeded to the bank. 

2 .» “Q. These discussions that were had in these conferences 

related to a transaction between Mr. Hill, the receiving 
teller, and Mr. Jacobsen, did they not? A. You said that Mr. Hill 
had cashed these checks for Mr. Jacobsen and the bank examiner 
had found these drafts. 

“Q. And it was the shortage occasioned by those drafts that we 
were discussing? A. Yes, you claiming the Munsey Trust Com¬ 
pany had lost that amount of money, $10,500. 

“Q. That was claimed by Mr. Sisk, was it not? A. You also 
claimed it, and Mr. Henry also claimed it. Everybody there at the 
conference claimed it. 

“Q. And you say that the statements were made by those present 
that it was not the belief that Mr. Claxton got any of the money 
which had been claimed to be improperly paid by Mr. Hill in cash¬ 
ing these drafts? A. I positively do. It was said at every confer¬ 
ence which was held. 

“Q. These Jacobsen drafts? A. Yes.” 

Harry \Y. Dowling, a witness called by plaintiff, testified in 
substance as follows: 


Examined by Mr. Sullivan: 

I was the auctioneer at the sale conducted on April 20th, 1918, 
of certain collaterals to be sold at 2:30 o’clock on that afternoon 
at the office of the Munsey Trust Company. The final bidder at 
that sale was Mr. Henry for the Trust Company. 1 think there 
were two or three bidders there, but do not know who they were. 


1 & 
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The property was started at *$500, then $b00, and if I remem- 
26 ber correctly, $700. Mr. Henry may have started it; 

I am not sure. Then there was another bid of $000, and 
it was finally sold to Mr. Henry of the Trust Company for *<00. I 
could not sav whether there was any other bid of $b(H), and it \\as 
finally sold to Mr. Henry of the Trust Company for $<00. 1 could 

not «ay whether there was any other bidding than by employees of 
the Munsey Trust Company. There were other people there besides 
the officers of the Trust Company, there was one gentleman there 
who made inquiries about the sale, and was there at the time of t le 
sale. I suppose there were five or six persons listening to the an¬ 
nouncements. 

John E. Laskey, a witness called by plaintiff, testified in sub¬ 
stance as follows: 


Examined by Mr. Sullivan: 

I am the United States attorney for the District of Columbia and 
have in mv possession an affidavit purporting to be signed by 
Arthur B. Claxton, and purporting to have been taken before George 
B Fraser a Notary Public, dated November 13, 191*. 1 obtained 

the paper on May *17th, 1918, from Mr. George B. Fraser, the Sec¬ 
retary of the Munsey Trust Company. I cannot say that 1 had 
made anv endeavor to get the paper, because I did not much in 
advance of May 17th, 1917, know of its existence. 1 he letter sub¬ 
mitting it to me may throw some light on the subject. (Thereupon 
witness produced the affidavit referred to and also the letter referred 
to- it was conceded that both signatures, near and at the end ot 
the affidavit were Mr. ClaxtonV, and the affidavit was ottered as 
plaintiff’s Exhibit “B,” simply as an affidavit that was executed, 
and not as a paper that plaintiff admits to have been volun¬ 
tarily executed, plaintiff expressly reserving the right to show 
the full facts and circumstances.) Said affidavit is as follows: 
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“District of Columbia, ss: 

“I Arthur B. Claxton, on oath say that 1 entered the employ of 
the Munsey Trust Company, first, as Assistant Treasurer, on June 
1 . 1913, and a short time thereafter 1 was appointed to the position 
as Treasurer, and entered upon my duties as such, that, either in 
the latter part of the year 1914 or the first of January 1915 a short¬ 
age occurred occasioned by the cashing ot a number of \\oithle>s 
checks and drafts for or at*the instance of A. D. Jacobson. At that 
time this shortage amounted to $9,520.14 and the checks and drafts 
referred to were held in the Receiving Tellers cage. The shoitage 
was taken care of as follows: 


$G 000 thereof was charged improperly to the Trustee Account of 
Julia M. Fletcher, a fictitious entry being made bv the Receiving 
Teller, Peter H. Hill, erroneously indicating the investment of that 
amount of money in a real estate investment. 
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(o-St 6 «^2n e ii neCeSSary !° nia u e U , P the defi «eney referred to, 
jo wit, ^o,.)20.14 was made up by the diversion nf fnnrio 

hands as Treasurer of tl le Munsey Trust Company. my 

i 1 m f , U T ,er S8 n that , at *l>e time the Jacobson transaction was 
handled by me, I took in addition to the $3 5^0 14 Nine HunHroH 

and Sevcntv-nine Doha,, and Eighty*!* cents fro^ Sndry Fundb 
further say that on or about April 24, 1916, covering a period 

og to°S2 250 ’nTtl'P '° AprH V’ , 1917 ’ 1 ,ook sums amounting 

” “vTt f th . e mone y of the Munsey Trust Company 

/0/vo U 1 covered V making entries of *250, $1 000 and 

tnhM 7 n i 9 ^ 7 ' . reSpeCt,Vely ’ Apri > 25 > 191d , November 6, 1916 and 
Ap ™ } '’ 191 C> n the account of R. J. Sellman. 

further say that the claimed shortage of Crane Gilnin Tom 

pany against The Munsev Trust Company shown in <l 1 „ ,r. 

Port amounting to $2,14:4.75 is not a Zbliitt **The Jlun4v Tru^ 

repreS6 u tS personal transactions on my 
‘VJ th ®,Trust Company has no connection. * 

i • sa y that none of the money hereinbefore referred to ns 

a\ing been taken has been paid hack"to the Munsev Trust Coro 
pany, or secured to it in any manner. y USt Com ‘ 

(Signed) ‘ ’ “ARTHUR B. CLAXTON. 

^•Subscribed and sworn to before me this 13th day of November, 

(Signed) “GKO. B. FRASER, 

"Notary Public, D. C.” 

toj’’ SieSon'*bSh" K) 60 *' an<1 ,he SignatUre “ Arthllr B Cla ^- 

insutt”,^%Slo^; KERS ° X ' “ "" neSS ° alled * plain,iff > ‘Rifled 

Examined hv Mr. Sullivan: 

I am secretary for the general manager of sales of the Consolida 
on Coa! Company In November 1917 1 was a stenographer^with 
the Munsey Trust Company-ami I was with Iligbcc and RiH.a* 

f, 0 " ,l '!\ lM : s ' ," f MtlT. If | am not mistaken I wrote 
- * ,le al1l,li ;;" (which is Plaintiff’s Exhibit “B”) myself when 

the affidavit 1 % ' ‘^unsey Trust Company. I did not cornp^e 
he amda\it. Mi. Milton J. Lambert dictated it to me I wrote 
it up just as soon as I could get to mv typewriter from 1 1... 
mittce room. When Mr. Lambert dictated it Mr. Claxton and Mr 
M llham Hewart, Mr. Munsey’s general manager, or the general man¬ 
ager of he Munsey Trust Company-1 do Tint know about that- 
«eie both present, and also Mr. Lucas Julian, Vice President of the 
I a\ les-Dorland Company, a bonding company. Mr. Claxton was 
bonded by the last named company, so far as I know. The affidavit 
as dlctated 111 ,I|C directors room of the Munsey Trust Company 
3—3995a 
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located in the Munsey Building. I think it was in the morning. T 
am not positive whether it was the morning or the afternoon it was 
dictated. I did not stay in the directors' room right along, but 
was just called in. I was usually located about forty feet, 1 suppose, 
so far as I can estimate, from the directors’ room. Nobody else 
dictated any part of the affidavit except Mr. Land ert. Previous to 
the dictation Mr. Lambert asked Mr. Claxton a number of <|uestions 
—I don't remember just what they were. Maybe Mr. Lucas or Mr. 
Pe W art may have said something; I don t know. They were all 
sitting at a large table in the center of the room. It did not seem 
to take Mr. Lambert long to dictate it. 

Cross-examined hv Mr. Lambert; 

I was with the Munsey Trust Company nearly two years—from 
June, 1917. There were a number of other stenographers there 
during the time I was there. I was often sent for to take dictation 
in the directors’ room. I was not assigned to any particular 
•SO officer in the bank. Mr. Claxton answered Mr. Lambert’s 
questions as he asked them, as I remember. As that affidavit 
was being dictated, a number of questions were propounded hv Mr. 
Lambert to Mr. Claxton and Mr. Claxton answeied them, and Mr. 
Lambert proceeded with the dictation. 


Mrs. Anna IL Claxton. a witness called l.v plaintiff, testified in 
substance as follows; 

Examined hv Mr. Sullivan; 

T am the wife of the plaintiff Arthur B. Claxton. 1 identify my 
signature at the end of the certain three deeds of trust, namely; 

L Deed of trust dated January 3. Iff IS. from Arthur 1». Claxton 
and Anna K. Claxton. his wife, to Wilton J. Lambert and Samuel J. 
Henry, Trustees, to secure promissory note of Mr. Arthur B. Claxton. 
payable to the order of C. W. Minker for the sum of $4,7)00. due one 
yuir from date with interest at six per cent per annum, payable semi¬ 
annually, said note being secured upon tracts and parcels of land in 
Montgomery County, Maryland, called -pan” and “Colyer’s Resur- 
vev’’, said deed of trust being acknowledged January 10. 191S. hv 
(ieorge B. Fraser, Notary Public, 1 >. C.. and recorded January 10, 
1918, at 1 :88 o'clock p. m., in the land records for Montgomery 
< ountv, Maryland. 

2. Deed of trust dated January J. 191S. from Arthur R. Claxton 
and Anna R. Claxton, his wife, to Wilton J. Lambert and Samuel 
x, ^1^ ^ t( (.. t secure promissory note bearing stum* date to 
the onler of C. W. Minker for the sum of $2,000. due one year from 
date with interest at six per cent per annum, payable semi- 
• *>1 annually, and secured on lots. 0. 7 and S in block 9 in Mont¬ 

gomery County. Maryland, known as and called “Woodside”. 
said deed of trust being acknowledged January 10. 1918, by George 
B. Eraser, Notary Public, D. C., and recorded January 10, 1918, at 
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1:38 o clock p. m. in the land records of Montgomery Countv. Mary* 

3. Deed of trust dated January 3, 1918, from Arthur B. Claxton 
n?ul Anna R. Claxton, his wife, to Wilton J. Lambert and Samuel J. 
Henry, Trustees, to secure promissory note of Arthur B. Claxton to 
the order of C. W. Minker, bearing same date, for $700, payable one 
year after dale, with interest at six per cent per annum, payable semi¬ 
annually, and acknowledged January 10, 1918, by George B. Fraser, 
Notary Public. D. C., and recorded January 10, 1918, at 1:38 o’clock 
]>. m. in the land records for Montgomery County Maryland, secured 
on lots 4<0 and 4<7 “\\ oodmont”, Maryland. 

It was about the 10th or 11th of January, 1918 that I executed 

and acknowledged those deeds of trust, hut I am not quite sure_I 

eculd not just now recall, because I was so worked up over the affair 
that I dido's pay any attention to the dates very much. 1 did not 
obtain any information from anybody about this matter until the 
day we went down to sign those papers, and Mr. Claxton asked me 
that morning if 1 felt like going down town and I said I had not 
thought of it. lie asked me if 1 would go down and sign some 
papers. I said. “Why? What sort of papers?” He says. “Is my 
name worth $10,500?” I said, “It is worth everything that you 
have—that we have”, and I said, “What is the trouble?” He said 
that unless he went down and made settlement by 11 o’clock 
,> - that day for $10,.>00 to the Munsey Trust Company that he 
would he arrested, and the condition of his mind at that time 
was such that I did not think of anything else but to help him. to do 
for him. He was not like Mr. A. B. Claxton. He was no more him¬ 
self than I am Mr. ( laxton. I noticed the change in him more in 
particular on ( hristmas Lvc of 1917. when we were fixing the tree for 
the children. I just seemed to have to drag him around. He did 
not have any life or spirit or energy to do anything and I asked him 
if there was not something the matter, and he would not give me any 
definite answer. But I knew 1 there was something somewdiere; but 
I did not know exactly until the morning he asked me to come down 
and sign the papers. I went right down town with him. We left 
home probably about half past nine and went directly to the office of 
the Munsey Trust Company at 15th and H Streets, and saw' Mr. S. 
J. Henry, the vice-president, and I think the manager of the 15th 
and II streets branch. I went direct to Mr. Ilenrv’s room. He did 
not seem to care to talk at all, and what I did get from him 1 had to 
drag out. I said I did not believe Mr. Claxton was guilty of anv 
such a thing. He said he was sorry, but there was only one thing for 
Mr. Claxton to do to save his character and reputation, and that was 
for him to turn his stuff over to the Munsey Trust Company and 
make settlement for that $10,500. Just Mr. Henry and I were 
present w hen he said that. Probably ten or fifteen minutes later Mr. 
Eraser, the Notary Public, came and brought the papers right in the 
room where Mr. Henry and I talked. Mr. Claxton was out in the 
adjoining little office of Mr. Henry’s big office, and he came in 
and stayed a few minutes when I signed the papers. Mr. Clax- 
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33 ton’s will is about the average in strength. After I signed 
those deeds of trust Mr. Claxton 's mental condition underwent 
a marked change for the worse. 


Mr. Arthur B. Claxtox, a witness called in his own behalf, testi¬ 
fied in substance as follows: 

Examined by Mr. Sullivan: 

I am 41 years of age, and was connected with the Munsev Trust 
Company from June 1. 1913, until the loth of October, 1917 
m hen 1 ^st 'vent with the Munsev Trust Company 1 was Assistant 
Treasurer, and later made Treasurer. 1 started as a runner in the 
Eiggs National Bank and served six years. Then I went into the 
aim\, in the Spanish war. after which I was employed bv the W ash¬ 
ington Loan and Trust Company for eleven years as note teller. I 
went from the Washington Loan and Trust Company to the Munsev 
iiuM ( ompany. I only served as Assistant Treasurer for the Mun- 
sey Trust Company for about two months, and during the remainder 
ot the period was treasurer. As Treasurer I countersigned drafts, 
and supervised the work in general in connection with the other 
officers of the company. Mr. Pope through that period occupied the 
position of treasurer and vice-president, and the active head of the 
bank Mr. Pope’s position of treasurer was before I became treas¬ 
urer. I had none of the hiring or discharging of the clerks. It was 
entirely with Mr. Pope, who was Mr. Munsev’s immediate personal 
representatne, and Mr. Munsev was president of the Trust Companv 
and the hea\iest stockholder. Mr. De W art was general vice-presi- 
dent of h rank A. Munsev Company. W hile he had no con¬ 
nection with the Munsey Trust Company, except as director, 
he represented Mr. Munsey in all matters. 

1 opened the mail, supervised the mail, and then part of the time 
n a ^d as note teller. r I hat was afterwards taken from me at Mr. 

e Warts instructions. r I he period during which I acted as note 
tel lei was up until about October, 191 (>, I should say. I practically 
saw all the outside people and came in contact with them through 
m\ responding to oral inquiries in regard to things coming into the 
on E me supervision of the receiving and paving 

tellers cages as the other ofheers had. They made their daily re¬ 
ports to the general bookkeeper, and lie in turn made the daily state¬ 
ment which was always in turn handed to the vice-president. We 
mid three or four general bookkeepers during that period. I 
identify the pencil memoranda to have been made by either Bank 
Examiner rrimble or his assistant, Mr. Donahue, covering list of 

checks found in the receiving teller's cage by the Bank Examiner 
as follows: 
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“10/1(5. A. D. Jacobson—Cont. Tr. Co. 600 

8 ‘ “ o “ . 1,200 ► 

“ ‘ Sec. Savs. & Com'l Bk. 4,200 

4 - “ Con t. Tr. Co. 75 VV 


G. N. Stuart—N. B. of Wash. 


0,075 

Oct. G. N. Stuart—N. B. of Wash. 400) 

“ “ . 480 

“ . 740 ► 

1,035 

No date. W. E. Kimball—Wash. L. & Tr. Co. 125” 

35 1 had nothing to do with the preparation of that memoranda. 

t ie first I learned of the situation was when the bank examiner 
reported it to Mr. Pope, the vice-President, and I looked over Mr. 
J ope s shoulder and saw the bank examiner call off those items to 
Mr. 1 ope Neither Mr. Pope or the bank examiner called anyone 
else or said anything to him about the matter. My desk was located 
lather close to Mr. Pope’s. The pencil memoranda was left with 
Air. J °pe until after the bank examiner’s report had been read to 
the board of directors. Then Mr. Pope gave me the memoranda to 
hie away in the safe. I was not asked by anybody to look into the 
matter or do anything about it. I did not know where the Jacobson 
and Beattie drafts were at that time. I saw them at the time the list 
was made. The check marks and the bracket markets on the pencil 
memoranda are identified by me as being Mr. Pope’s (The pencil 
memoranda referred to was then offered in evidence as Plaintiff’s 
Exhibit G .) I do not know what became of those drafts after 
that occasion. I did not have any talk with Mr. Ilill about the 
matter of those drafts previous to the time that I found he had 
charged the account in the bank,—the Munsey Trustee account for 
Julia M. Fletcher. I just found that out sometime after the first of 
January, 1917. 

Q. I low did you come to find that fictitious improper entry in the 
tiustee account of Julia M. hletcher. 7 A. The trustee accounts and 
the inside accounts of the bank—the statements were handed to me 
to file R"ay and in looking them over 1 saw that this account had 
been charged with $6,000. 

36 Q. Then what did you do? A. 1 went and saw from what 

source it came, and it came from the receiving teller’s cage. 

“Q, How did you look that up? What is the method in the bank 
bv which that can be traced? A. The charge slips. I found that 
the charge slip had been made out in the handwriting of the re¬ 
ceiving teller, Hill. 

Mr. Sullivan: M e would like to have that charge slip, too, if 
you have it Mr. Lambert. 

“Mr. Lambert: You can have it if we have it. 
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“By Mr. Sullivan: 

“Q. I>id you find anything else concerning the transaction at 
that time, or about that time, concerning Mr. Hill? A. 1 found out 
also that he had charged the discount sundry accounts with items 
that had come back. 

“Q- you figure up what that amounted to, approximately, at 
that time? A. About $9,000, something like that. 

“Q. Did those fictitious entries to which you refer represent a 
further loss of money to the hank, or bookkeeping entries merely 
in the bank? A. They represented bookkeeping entries. The 1 o; s 
had occurred at the time the drafts were cashed. 

“Q- you have anything to do. directly or indirectly, with the 
cashing of any of those drafts? A. 1 did not. 

“Q. Did you ever get any part of the money? A. I did 
not. 

•D “Q. Directly or indirectly? A. I did not.*’ 

I severed my connection with the Munsey Trust Company October 
b>. 191 1 . but at their request 1 stayed to get out a number of odds 
and ends that naturally accumulate, and they paid my salary up un¬ 
til November 1st. Iliil was discharged to take effect \lulv :il. 1917. 

* 

“D- Can you tix approximately the date when you first ascertained 
thc-c fictitious e/lrics by Hill? A. In .January. That is as close 
as I can state. 

“Q. What vear? A. 191(>. 

“Q. January, 191(5? A. Yes. 

“Q. Did you ever have any conversation with Mr. De Wart 
about the Ilill-Jaeobson matter? A. 1 did. 

Q. About when was that? A. That was along about the first 
of (fetober. 

U Q. What year? A. DU7. 

“Q. Had Hill had any conversation with you either before rr 
after his severing his connection with the Munsey Trust Company, 
in regard to his making good this amount the hank had lost? A. 
\\ hen I found the entry had been made. I went to Hill and a*ke 1 
him to explain what it was. and he said this man Jacobsen had 
double-crossed him. and that these checks had come back. I took 
Hill to Jacobsc — manded settlement. That was in his office —- 
sey building. 

“Q. In whose office? A. In Jacobsen's office in the Munscy 
building. He promised a settlement in the shape of assign¬ 
ing two insurance policies, amounting to $">,000 each, a trust on hD 
house, a trust on some lots in Chevy Chase, and the endorsement of 
Representative Bartholdt of Missouri. He promised to make that 
good in thirty days. At the end of that time I again went to him. 
and we had a conference in the bank. It was one evening in the 
bank. Hill and Jacobsen were there, and he again promised to 
make these checks good. 

“Q, Did either Hill or Jacobsen make anv of them good 9 A 

No.” * 6 
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(Mr. Sullivan again called for the original sheets of the Fletcher 
Trustee account, to which Mr. Lambert responded they did not have 
them in Court as yet.) Prior to my leaving the Munsey Trust Com¬ 
pany nothing was said hv any person or representative of the Com¬ 
pany concerning the claim of any indebtedness by me to the com¬ 
pany. The first claim was made by Mr. Lambert. That was 
December 23rd. Prior to mv talk with Mr. Minker on December 

4 / 

19th, 1 had a talk with the representatives of the Globe Bonding 
Company—I believe Mr. Sisk was one of them. 1 had had two con¬ 
versations, they were in Mr. Lambert's office and Mr. Sisk and I were 
present; no one else at that time. Those conversations were some¬ 
time between November 1st and December 23rd—December 19th— 


sometime in there. 

Shortly before November 12, 1917, I received a telephone 

39 message from Mr. Lomerson, the auditor for the Frank Mun- 
sev Company, telling me Mr. Dewart would he in town the 

following Monday, and would like to see me at the office of the Mun¬ 
sey Trust Company. I saw him on that Monday. (Just a day previous 
to the signing of that affidavit which Mr. Lambert prepared). Another 
gentleman was in the room. It was in the big room where the 
directors meet. At the time 1 did not know who the other gentle¬ 
man was. but. 1 subsequently learned it was Mr. Julian Lucas, of 
Davis-Dorland & Company. 

**Q. What took place at that conference? A. Mr. Dewart began 
that conversation by saying that he was in a position to put me in 
jail forty years, and then they went on and went over a whole lot of 
transactions, and one of the first questions he asked me, he turned 
to this other gentleman and said, ‘What do you think the Depart¬ 
ment would think of that?' 

“Q. Turned to this gentleman who afterwards turned out to be 
Mr. Julian? A. Mr. Julian Lucas, yes. 

‘•Q. Mr. Julian Lucas? A. Yes. And lie said J do not know; it 
is doubtful.' 

“Q. Did you have any belief as to who that other gentleman was 
at the time? A. When he said the Department, I thought he was 
a representative of the Department of Justice, and it was not until 
after 1 left the Munsev Trust Co. the following day that he intro- 
dueed himself to me as Julian Lucas, of Davies, Dorland & Co. 

“Q. What, if anything, did Mr. Dewart say of a detailed char¬ 
acter with reference to any cause for wanting you, or being 

40 able to have you put in jail? A. None, except that he wanted 
me to give all the details of this Hill transaction and any 

other losses that the bank might sustain. 

“Q. Did he make any claim or complaint or criticism of you in 
connection with the matter in anv wav? A. Tie did not. 

“Q. Did you ask him what he meant by talking about putting 
you in jail? A. I was. of course, astonished at any such statement 
as that, and told him 1 would like to know why, but he went no 
further into it. 

“Q. Did he undertake to criticise you in any way for anything? 
A. No. 
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“Q. Well, did anybody connected with the Munsey Trust Co. ever 
at any conference, or at any time, charge you with any either wilful 
or negligent action in connection with this Jacobson matter? 
A. No.” 


When I retired from the bank they expressed some criticism as 
to this boy Hill going wrong, and said, “He is under your super¬ 
vision, isn’t he?” and I said, “No; no more so than he is under the 
other officials of the bank. They all had equal supervision over the 
entire transaction with the bank, except that they did not attend 
to it.” And I said, “If there is any criticism, I will resign.” After 
this conference of November 12, 1917, the next conference was 
between Mr. Sisk and myself, and it was then for the first 
41 time that I learned there was a claim made upon the bond¬ 
ing company on my Ixmd for this $10,500. 

The affidavit which is in the evidence (Plaintiff s Exhibit “B”) 


was prepared at the conclusion of a two-day conference in the offices 
of the Munsey Trust Company, in the directors' room. I went there 
at nine o’clock Monday morning, stayed all day Monday, and on 
Tuesday up to between two and three o'clock. At the Monday con¬ 
ference Mr. Dewart, this gentleman Mr. Lucas, and Mr. Lomerson, 
were present. Mr. Lambert was not present to my knowledge on 
that day, and it was nearly half past four or five o'clock before we 
got through on that day. There was no stenographer present to 
report the proceedings on that day. The matters discussed were 
considerable details of the transactions of the bank, and of course 
more particularly the transactions of this Hill affair. Mr. Dewart 
was getting from me all the details in regard to the loans and other 
transactions that he knew that I was familiar with. The same 


gentlemen were present the next morning, Tuesday, when we con¬ 
tinued the conference beginning about nine o’clock. They repeat¬ 
edly asked me to sign a statement, or prepare a statement. 1 said, 
“I have told you gentlemen all the conditions and things in connec¬ 
tion with this Hill affair.” 1 did not see why any statement was 
necessary. About two o'clock Mr. Lambert came in and said, “Well, 
what have you done? How are things going?” And they said, 
“We have not gotten anywhere.” Mr. Dewart said that. Mr. Lucas 
said, “Let us take what we can; let us take what we can.” Mr. Lam¬ 
bert said, “I will fix it.” So Mr. Lambert sent for a stenographer, 
and she came in there and he asked me two or three questions, 
42 two of which I remember. One was the date and the time 


those checks were found, and at what time or about what 


time f discovered they had been charged against these accounts, 
and then he went to work and prepared that statement. In the 
meantime, while he was preparing it—Tuesday is executive commit¬ 
tee meeting day,—had come in. and Mr. Lambert was at the end 
of the table and 1 was at the other end talking to Mr. Henry while 
he was preparing this statement. The meeting of the executive 
committee was at three o'clock. I got through there that afternoon 
shortlv before three o’clock—that conference was November 12th 
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and 13th and 1 think the affidavit was signed on the 13th. The 
affidavit was signed on the second day of the conference between two 
and three o’clock,—just before three o’clock. 

“Q. Did you read it carefully before you signed it? A. I did 
not. I was very anxious to get out of that room. 

“Q. Why? A. 1 had been a member of the executive committee, 
and here I was being criticised and condemned, and I knew that that 
committee was coming in there, and I was just crazy to get out of 
that room. I had been in there nearlv 36 hours. 

“Q. Who had criticised, or condemned you? A. Mr. Dewart. 

‘Q. In what respect? A. Well, he felt that 1 had been lax in not 
reporting the Hill matter, and he thought that 1 had supervision 
over it. 

‘‘Q. Did he say that you were lax with regard to the Hill 
43 matter before or after the Bank Examiner first directed at¬ 
tention of Mr. Pope? A. Oh, afterwards. 

“Q. After? A. Yes.” 


On no other occasion had I ever made an affidavit without reading 
it carefully. Still, I frequently signed things that Mr. Lambert sent 
down there for me to sign. I frequently did not have time to read 
any of them. They would tell me what it was, and I would go 
ahead and sign it. 1 did not pay any attention to the clause in the 
affidavit about the deficiency of $3,520.14 being made up by diver¬ 
sions of funds in mv hands as treasurer other than it looked as if it 
was drawn for me to sign as treasurer of the Munsev Trust Com¬ 
pany. I did not divert or have anything to do with the diversion of 
anv funds in mv hands as treasurer in connection with that matter 


or otherwise. I never saw the statement in the affidavit about my 
taking, in addition to the $3,520.14, $979.86 from sundry funds in 
my hands as treasurer, until after the affidavit had gotten into the 
hands of mv attornev, from Mr. Lambert’s office. The Jacobsen 
transaction was not handled by me. I did not divert the funds. I 
did not observe the statement in the affidavit about my taking sums 
amounting to $2,250, and about my covering that by making entries 
specified in that affidavit; and it is not true that I took those sums 
or anv of them. I did not observe the further statement alxnit 

t/ 

the claimed shortage of Crane, Gilpin & Company, amounting to 
$2,143.75. I had never seen a claim of Crane, Gilpin & Company 
against the Munsev Trust Company. The Munsev Trust 
44 Companv had an account there, but I never had anything 
to do with putting any personal matters of mine in the ac¬ 
count of the Munsev Trust Company there. 1 had personal transac¬ 
tions with Crane, Gilpin & Company—with Mr. J. B. Gilpin—but 
thev were in mv own name, so far as T know. 1 did not know 
whether 1 had a credit or a liability with Crane, Gilpin & Companv 
at that time in my personal account. My account with them could 
not have been large, because, 1 have never seen a statement of Crane. 
Gilpin & Company's account against me or the Munsey Trust Com- 


4—3995a 
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puny. They went into bankruptcy about that time, and I have 
never seen anv statement or claim whatever. Thev never made anv 

%> c •/ 

claim against me at that time, previous, or afterwards. 

The executive committee of the Munsey Trust Company on No¬ 
vember 17th consisted of Mr. Munsey. ex-otiicio, Mr. Lambert, Judge 
Gould,'Judge Gaither, Mr. Pope, Mr. Henry, Mr. Baden and myself. 

“Q. Why did not you want to see these gentlemen? A. I had 
been a member of the executive committee, and it was a very em¬ 
barrassing proposition for me to be there, and Judge Gould, one of 
the members of this court, would be there. 

Between November 18th and December 10, 1017, Mr. Henry called 
me lip on the telephone. 1 was at that time connected with the 
Washington Land & Mortgage Company, and he told me I would 
have to make a settlement that evening, or that the Munsey Trust 
Company was going to refer tin* matter to the District Attorney s 
office; that Mr. Sisk was in town and insisted on something 
4”) being done. That was about a day or two previous to De¬ 
cember 19th. Mr. Henry said to make settlement for this 
$10,o00. I asked Mr. Henry to give me until the next morning, 
and T then called and spoke to Mr. Minker. and told him what 
charge these people were making against me*. 

At the conference when the affidavit of November Id. 1917, was 
obtained Mr. Lambert said that it was needed to clean up the Hill 
transaction. 

1 was present at the latter part, for about half an hour, of the con¬ 
versation of December *20. 1917. It was very forcibly brought out 
at that conference that if 1 did not make a settlement of the $10,500 
the Munsey Trust Company was going to refer this matter to the 
District Attornev, and thev were going to have me indicted. I did 
not hear anv discussion at that time as to mv having gotten anv of 
the money. 

I was present during the entire conversation of December 'id. 191 < ; 
and during that conversation Mr. Minker asked Mr. Lambert and 
Mr. Henrv both, right there in my presence, if they were confident I 
bad never received a cent of benefit or gotten any of that money, 
and they said they were. 

1 was not present on January 11, 191S, when the Minker note was 

actually discounted. Between December *28, 1917. and January 11, 

1918, 1 signed certain deeds of trust. During the period beginning 

in November, 1917, before the execution of that affidavit and up to 

and including January 11, 1918. I was absolutely broken both men- 
< ’ • • 

tally and at heart. I bad put in my best efforts in the Mun- 
40 sey Trust Company, and given them the best that was in me, 
and I felt that I was due more consideration than they were 
showing me. 1 own absolutely nothing in addition to the collaterals 
which were turned over with this Minker note. 

Referring to the $1*25.10 on deposit with Davies, Thomas & Com¬ 
pany, and the 100 shares of Chicago <fc Alton Railroad Company 
stock also with that company, 1 think the Munsey Trust Company 
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wanted an order for this hut I did not give them one. The letter 
from Mr. Fraser dated February 20. 1018, shown to him, enclosing 
order related to an account of Miss Thompson with Davies, Thomas & 
Company; that was a general account; some of the transactions 1 had 
with them, and some of tlie transactions were of the bank’s, belong¬ 
ing to Miss Thompson originally; The Munsey Trust Company was 
not interested in any wise in that account, in the name of Grace 
Thompson; she had an interest in it originally; at that time 1 had 
the only interest in it. 

On Fcbruarv 20, 1018, Mr. George B. Fraser, the Secretary of the 
Munsey Trust Company, requested me bv letter to have Miss Grace 
Thompson execute a release for the payment to the Munsey Trust 
Company of $12d. 10. with Dnvies-Thomas & Company, and I did not 
act on that request at all. 1 had given the original order to the 
Munsey Trust Company covering that balance, but they were not to 
he the beneficiary; it was simply to close that account and get it down 
here in Washington. The Munsey Trust Company was not inter¬ 
ested in any wise in that account, which was in the name of Miss 
Grace Thompson, and which belonged to Miss Thompson originally. 
The Munsey Trust Company never turned that balance over to me. 

The reason I went to see Mr. Minker on December 19th was that 


he was the closest friend 1 had in Washington, and I wanted to talk 
it over with him. My reputation was everything,—a banker’s repu¬ 
tation is everything, and when you take that away from him he has 
got nothing. I was prostrated and did not know where to go. I 
had not any money to hire a lawyer, and 1 went to the closest friend 
1 had and asked him to advise me what to do. 


“Q. Ilad you any knowledge of any fac t» wli i cli yyould malcc 
anv more afraid of a charge brought by the Munsey Trust Co. than 
a charge brought by anybody else? A. I had been em- 
47 ployed by the Munsey Trust Co., and a charge by them would 
damage me irreparably. 

“Q. But aside from that, having been employed by them, did you 
know, or had you learned any facts that yvould make them more 
powerful or dangerous than anybody else? A. Absolutely. Mr. 
Lambert controls two newspapers in Washington, and Judge Gould, 
a member of this court—what chance would 1 have? 


‘‘Mr. Lambert; May it please the court, I move that that be stricken 
from the record. 

“The Court; Do not argue the question. Just state the reasons. 
“The Witness; Yes sir. 


“Bv Mr. Sullivan: 

“Q. What were Judge Gould's relations to the trust company? 

“A. lie was a member of this court and probably would try any 
case that was brought against me on any charge.” (Upon objection 
by Mr. Lambert and motion to strike out, the Court excluded the 
testimony as to Mr. Lambert controlling two newspapers and as to 
that influencing against the plaintiff; whereupon the plaintiff duly 
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noted an exception and the same was noted upon the minutes of the 
Court.) (Upon objection by Mr. Lambert, and motion to strike out, 
tlie Court also excluded the testimony as to the influence upon Mr. 
Claxton of Judge Gould's position as a member of the Court; to which 
action the plaintiff excepted and the exception was duly noted on the 
minutes of the Court.) Mr. Lambert during that period was director 
and general counsel of the Munsey Trust Company, and 

48 Judge Gould was, in addition to being a member of the Su¬ 
preme Court of the District of Columbia, a member of the 

executive committee of the Munsey Trust Company. (Thereupon 
witness was asked the following question: 

“\\ hat relation, if anv, did you then know, or then have, learned 
existed in connection with the Munsey Trust Company between Judge 
Gould and Mr. Lambert?” Mr. Lambert objected to the question as 
not relevant, and Mr. Sullivan offered to prove that the stock in the 
Trust Company standing in Judge Gould's name really belonged to 
Mr. Lambert and that Judge Gould regularly turned the dividend 
checks over to Mr. Lambert and that Mr. l^ambert s stock alone 
qualified Judge Gould for his position in the Munsey Trust Com¬ 
pany. The Court sustained the objection, to which action the plain¬ 
tiff excepted, and the exception was duly noted upon the minutes of 
the Court.) 

“Q. Did you know of any relation existing between the Munsey 
Trust Company and any high official of the Treasury Department of 
the United States, or the family of any such? A. Mr. R. Lancaster 
Williams, who was a director of the Munsey Trust Company, is a 
brother of the Comptroller of the Currency. 

“Q. And did you know or had von then heard of anything that this 
brother of the Comptroller of the Currency had in the past ac¬ 
complished involving a real official accomplishment? A. Through 
Mr. R. Lancaster Williams' influence with his brother, the Munsey 
Trust Company was allowed to take over the United States Trust 
Company, for which Mr. R. Lancaster Williams was paid five 

49 thousand dollars out of the funds of the United States Trust 
Company. lie was also a very large debtor of the Munsey 

Trust Company. 

“Q. And did you know, or had you heard, of a belief that the 
Treasury Department, or any branch thereof, had any connection 
with the criminal prosecutions, in matters growing out of banks? 
A. The Treasury Department had entire charge of that, especially 
the Comptroller's office, the Comptroller himself. 

“Q. What effect, if any, did the thought of vour wife and children 
have upon your mind in connection with this matter?* , (The last 
question was objected to bv Mr. Lambert as not being relevant, 
whereupon Mr. Sullivan offered to prove by the witness that that 
situation had affected him very materially and very substantially. 
The Court stated that plaintiff may show his condition and about his 
wife and children and the entire circumstances surrounding him at 
the time, but “F think this particular question is incompetent.” 
The Court sustained the objection, and the plaintiff noted an excep¬ 
tion, which exception then and there was noted upon the minutes of 
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the Court.) The ages of my children are 15, 11, 8, 6, and 3, re¬ 
spectfully. (At this point piaintiff made a further demand on the 
defendant for the production of the account sheets slips previously 
called for; to which reply was made that they had not been found as 
yet.) In November 1917. George B. Fraser was, 1 think, an em¬ 
ployee of the Munsev Trust Company. I do not know whether he 
was an officer then or not. 1 think he is an officer of the bank now— 
secretarv. 


Cross-examined by Mr. Lambert: 

50 1 had several interviews with Mr. Sisk of the bonding com¬ 
pany; they occurred before December ‘23rd. 

“Q. You said just now that threats were made to you that if you 
did not make a settlement the Munsev Trust Company would proceed 
to have you indicted or prosecute you? A. Yes, sir. 

‘‘Q. When did anything like that happen? A. Mr. Henry. 

“Q. That was the first intimation to you, you say that a threat 
of that kind was made against you? A. No; that was the first time 
that the Munsev Trust Company had made it. 

“Q. I am asking you about the Munsev Trust Company. A. Yes. 
“Q. And that was on what day? A. That was sometime previous 
to December 19th. 

“Q. And that was by Mr. Henry, over the telephone? A. Yes. 
“Q. When was the next occasion that any suggestion ot that kind 
was made to you? A. At your office that Sunday morning? 

“Q. Who made it? A. You made it. 

“Q. T made a suggestion to you- A. (Interposing.) You 

made the statement that unless this thing was settled it was going to 
be referred to the District Attorney's office. 

“Q. Unless this was settled 1 said that it was going to be referred 
to the District Attorney’s office? A. Yes, sir. 

51 “Q. Who was present at that time? A. You, Mr. Sisk, 
Mr. Henry, Mr. Minker, and myself. 

“Q. Anybody else? A. That is all I know. 

“Q. You are perfectly positive an assertion like that was made? 
A. Yes, sir. 

“Q. Did anybody else make such an assertion? A. Mr. Sisk 
previous- 

“Q. (Interposing.) No; I am talking about this occasion now? 
A. No. 

<l Q. When, on any other occasion, was such a suggestion made? 
A. On January 10th. 

“Q. That was the next occasion, was it? 

“A. Yes. January 10th. Mr. Henry called me up again and told 
me that Mr. Sisk was in town, and that something would have to be 
done, that he was getting impatient. 

“Q. And what else did he say? A. I told him that I would see 
him the next morning. 

“Q. Anything else? A. And that was the morning—the next 
morning was the one when my wife signed the deeds. 
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“Q. M as anything else said on that occasion about anv threat 9 
A. Nothing else. 

52 “Q. And all that Mr. Henry said on that occasion was that 
something must be done? A. Yes; or that Mr. Sisk was go¬ 
ing to act. 

“Q. That Mr. Sisk was going to act? A. Yes. 

“Q- Those were the only three times that you had any suggestion 
of that kind made to you? A. Except that statement of Mr. De¬ 
wart s. in which he said that lie was going to put me in jail for forlv 
years. 

“Q. That was on the 12th or ldtli of November? A. Yes. sir. 

“Q. And that was done in the Trust Company office? A. Yes. 
sir. 

“Q. Mho was present on that occasion? A. Mr. Julian Lucas. 
Mr. Dewart, and Mr. Lomerson. Now, I do not know whether Mr! 
Lomerson was in the room then or not. but Mr. Lucas was. He 
may have come in afterwards. 

“Q. And that was all? A. That was all. 

“Q. The first time was when Mr. Ilenrv called vou un on the 
‘phone? A. Yes. 

“Q. Prior to December 1 Oth? A. Yes. sir. 

“Q. The second time, you say. was on December 10th. when it 
w ^ ^ ^ that the matter would have to l.e refer- 

53 red to the District Attorney if it was not set-led? A. Yes. 
sir. 

Q And the third time was when Mr. Henry called you up and 
slid that Mr. Sisk was going to act ? A. Do you remember December 
2Hth. when you passed me in the corridor? 

“Q. Let me get this down first? A. All right. 

“Q. The third time was when Mr. Henry called you lip and told 
you you would have to do something or else Mr. Sisk was going to 

act? A. 1 would have to complete that matter, or else Mr. Sisk 
would act. 

Q. A ou would ha\e to do what/ A. I would have to complete 
that transaction, or else Mr. Sisk would act. 

“Q- And the next time there were any threats was on the 12th and 
13th of November, in the remarks of Mr. Dewart? A. Yes. Do 
you remember passing me in the hall on December 26th and tellin- 
me to tell Mr. Sisk to get $10,500? 

“Q. I told you to tell Mr. Sisk to get $10,500? A. Yes: right 
opposite to your office. I was coming out of Mr. Fowler's office and 
vou met me. 

Q. Don t you remember coming to mv office or meeting me in 
the corridor and telling me that you had been talking to Mr. Sisk 
and you wanted to know if you raised $10,500 that the matter 

54 could be covered? A. No. 

“Q. This did not occur? A. No, sir; that did not occur. 
"Q. Don t you know that you were repeatedly told that if any 
settlement was made it would have to be entirely separate and dis¬ 
tinct and independent of any possibility of any action taken by the 
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Government authorities or the District Attorney? A. I was not told 
that. 

“Q. Weren't you told that in my office on each occasion? A. No, 
sir. 

‘Q. In the presence of Mr. Dewart and Mr. Lucas and Mr. Sisk? 
A. No, sir. 

‘‘Q. You never were told that at all? A. No, sir. 

‘Q. You were not told that in the corridor by me when T talked 
to you? A. No, sir." 

I was asked bv the Munsev Trust Company to resign- (Asked 

if it was not following a meeting in Mr. Lambert’s office at which 
Mr. Wood, accused witness of participating in taking money from the 
bank in connection with Wood’s defalcation, witness responded 
‘‘Not to my knowledge.”) T remember the occasion when I was 
called to Mr. Lambert's office where several members of tlie executive 
committee were present, and Judge Gould. Mr. Wood, and Mr. Henry 
were there and the auditors had discovered what appeared to 
55 be a defalcation on the part of Mr. Wood of a good many 
thousand dollars. I had offered to resign previous to that. 
Haskins Sells, auditors, had been going over the books for some time 
following the discovery of the default of the receiving teller Hill. 

Remembers that Mr. Fuller, Haskins & Sells, was at Mr. Lam- 
1 ert's office immediatelv after an informal meeting of the Executive 
Committee when the default had been announced apparently attrib¬ 
utable to Mr. Wood and remembers sitting there and hearing Mr. 
Wood interrogated about it. 


‘‘Q. And on that evening in my office, don't vou recall that Mr. 
Wood was being interrogated by me and by other members of the 
Hoard of Directors about this apparent default which had just been 
discovered —. Yes, sir. 

“Q. And don't you recall that you were sitting at my back, and 
Mr. Wood was sitting on mv right, and that I was pressing Mr. Wood 
for information as to who had worked with him? A. Yes, sir. 

“Q. And ask to what accomplice, if anv. he had had in the bank? 
A. Yes. 


‘‘Q. And don’t you recall that he was verv reluctant to say any¬ 
thing to anybody for quite a while, and 1 had to repeat the question 
to him a number of times? A. Yes. 

‘*Q. Don't you recall then that finally, when T pressed and pressed 
and re-pressed Wood for the name of who had worked with him 
in the bank, that he finally said that Mr. Claxton did? A. He said 
that, yes. 

“Q. And then 1 asked him which Mr. Claxton? A. Yes. 
5:> “Q. Because vou and vour brother were both there? A. 

Yes. 

“0. And he said Mr. A. R. Claxton, pointing at vou behind me? 
A. Yes. 

*‘Q. You remember that? A. Yes; and T didn’t deny it? 

“Q. We will show what happened. Then did not you, subsequent 
to that excuse yourself from the meeting and go downstairs to the 
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bank? A. I think the meeting was over and broke up, so far as I 
was concerned. 

“Q. Didn’t von leave us all there? A. So far as I remember 
that was the nature of it. 

Q. And shortly after that, didn t Mr. Pope go down, and sav 
that he had been requested to ask for your resignation? A. No, sir* 
that was some days afterwards. 

“Q. Don t you recall that you signed your resignation that very 
night ? A. No, sir; you arc absolutely mistaken. 

Q- All right. A. Have you got the date of mv resignation‘s 
That will clear it up.” 

o< James Trimble, a witness called bv plaintiff, testified in 

substance as follows: 

Examined by Mr. Sullivan: 

I am National Rank Examiner for \\ ashington and Raltimore, 
under the Treasury Department, subject to thjp direction of the Hon¬ 
orable Comptroller of the Currency. Mv duties consist of examining 
.all banks in Washington City, and the national banks in Baltimore. 

hen an examination discloses an embezzlement or other criminalitv 
my duty as an examiner is to make a full report to the Comptroller 
of the Currency and. under his direction, to also make a report to the 
l nited States District Attorney, furnishing the Comptroller of the 
Currency with two carbon copies of the communication to the United 
► tates District Attorney. 1 have been a national hank examiner 
since March 14, 1914. 

1 recall that during the examination of the Munsey Trust Com¬ 
pany in May, 1918, I found in tlie Trust Company references to a 
statement that had been made by Mr. Claxton, and T then made 
inqun \ of the officers of the 1 rust Company—the immediate execu- 
ti\e officeis —and asked them for this statement. 1 made the request 
hrst of the A ice-President and gentleman in charge, Mr. C. II. Pope, 
hut 1 did not get the affidavit then. Mr. Pope told me that he did 
not know where it was, that either Mr. Munsey had it, or that Mr. 
Lambert, the general counsel, or the vice-president of the Trust Com¬ 
pany, had it. Then I inquired of Mr. Lambert. T think it was 
some six days after my first request before T obtained it. I made re¬ 
quests daily from the time that I first saw the record of it until 
I finally got the paper. T regarded it as very important that I should 
have that paper. 1 made a report of the facts of this affidavit 
•>8 (Plaintiff’s Exhibit “R’’) to the Comptroller of the Currencv 

i. in m >; examination of May 9, 1918. I identifv this 

slip (Plaintiff s Exhibit “G ). It is in the handwriting of the assist¬ 
ant examiner with me, Mr. E. J. Donahue. T don’t recall that I gave 
this particular slip to anybody, but I do recall that it was a part of one 
of the examinations—in the working papers of one of the examina¬ 
tions of the Munsey Trust Company. I cannot recall that I showed 
this particular paper to anyone connected with the Munsey Trust 
Company, but I do recall that I discussed with the officers of the 
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Munsev Trust Company, especially with Mr. Pope, the items of A. 
1). J acobsen that were found in the cash drawer during the count of 
the cash, found by Mr. Donahue. Mr. Donahue called it to my atten¬ 
tion, and I asked him to see Mr. Pope about it, and Donahue and 
myself both talked with Mr. Pope about those Jacobsen items, and 
after the examination had progressed further, while we were still en¬ 
gaged in the work, I went myself to see Mr. Pope to find out what had 
been done with those items, and Mr. Pope assured me that they had 
been taken up. 

Cross-examined by Mr. Lambert: 

Mr. Pope’s assurance to me that the checks were all right was 
given me the next day after they were found in the cash, or within 
two or three days, before my report was filed with the Comptroller 
of the Currency. 1 made no further investigation after Mr. Pope 
made that statement to me, hut relied upon Mr. Pope’s word, as I 
had every reason to believe he was telling the truth, and I am 
oh equally sure that he thought he was telling the truth. Mr. 

Claxton was the treasurer of the Trust Company then. I do 
not recall that either Mr. Donahue or I talked with him directly 
about it. Mr. Pope was the recognized head of the hank, and I was 
somewhat concerned about those checks on account of the size of 
them, and 1 had it in my mind to get the responsible head of the 
company—some statement from him—as to whether the checks had 
been paid or not, and I impressed it upon Mr. Pope that 1 wanted 
to know for sure, the job was up to him to find out that those checks 
went through—I think they were to go through the clearing the next 
day—that they went through and were properly paid, and T asked 
him when the time had elapsed when that could have been done, and 
he assured me, and as 1 said before, 1 believe they were paid, and I 
am quite sure he believed they were paid. 

(Jeorge B. Fraser, witness called bv plaintiff, testified in substance 
as follows: 


Examined by Mr. Sullivan: 

I am the secretary of the Munsev Trust Company, T have made as 
complete a search as I could since yesterday, but I have been unable 
to find either the original account in the Munsev Trust Company 
with Julia M. Fletcher, trustee, or the slip showing the $6,000 charge 
against that account, which papers were called for in this trial on 
yesterday. T have also made a search to find the original deposit 
sundry accounts showing the ent/res in those accounts concerned in 
the affidavit of November 13, 1917. 1 searched last night and again 
this morning hut I have been unable to find them as yet. We have 
had those papers out so many times for different purposes, 
60 different investigations, and so forth, that they might have 
been misplaced. I just don’t know at this time. I just had 
notice of it yesterday. They might be in the District Attorney’s 

5—3995a 
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hands now, for all I know. We were summoned down here before 
the Grand Jury in the investigation. No notation or record is neces- 
saril/v made when original accounts go from the hank into the hands 
of the District Attorney. 

Arthur B. Claxtox, recalled for further direct examination, testi¬ 
fied in substance as follows: 

Examined bv Mr. Sullivan: 

The $<>.000 charge slip against the Fletcher account, which has 
been referred to, was in the handwriting of Mr. Peter II. Hill, the 
receiving teller. I think Mr. Hill is at I.orton. Virginia, serving a 
term in the penitentiary. My recollection is that the entry which 
is in that account of the $ ‘>.000 charge is in the handwriting of the 
bookkeeper who was keeping that particular hook at that time. The 
entry of interest credit just previous to the $0,000 entry was made 
in the handwriting of Hill, and the one immediately following, also 
an interest credit, was made in the handwriting of Hill. I don t 
know whose handwriting it is in the deposit sundry account, con¬ 
cerning the deficiency referred to, and 1 did not see any slips in con¬ 
nection with that—they did not show me the slips. The entries were 
not in my handwriting. 

The $4,500 note secured l>y one of tin* deeds of trust already re¬ 
ferred to is secured on my farm in Montgomery County. Maryland. 
That is a second trust note. There is a first trust ahead of it of 
$4,000. I paid $5,000 for it without any improvements, more than 
six years ago. and put tin* improvements on afterwards: tin* 
01 total cost to me was about $8,000. 1 sold that property in 

December. 1017—shortly afterwards—at $8,500. 

The $2,000 note date January 0, 1018. already referred to. is 
secured by a third trust on my home in Woodside, Maryland. There 
is a $4,000 first trust upon it. and a second trust of $1,0(10 which 
1 own. The fair market value of that property is $10,000. 

The $700 note dated January 3. 1018. already referred to, is se- 
cured on two unimproved lots in Woodmont. Maryland. It is the 
fust trust, and the fair market value of the lots is approximately 
$350 a piece. 

In January 1918 the fair market values of the other collaterals 
referred to was about $3,000. I don t think that the Illinois Surety 
Company stock was worth anything. 

Cross-examined bv Mr. Lambert: 

The $4,000 first trust on my home in Woodside. Maryland, to 
which I referred, consists of a $3,800 trust and a $200 trust. I con¬ 
sidered that $4,000 all one trust, but it is actually two trusts. 
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Christopher II. Pope, witness called hv plaintiff, testified in sub¬ 
stance as follows: 

Examined bv Mr. Sullivan: 

t/ 

1 am Vice-President of the Munsev Trust Company and also 
treasurer at this time. In October, November, and December 1917, 
and January 1918, 1 tilled the position of Vice-President. 

I identify paper, now shown me, as being a report of the Stone 
Mercantile Agency on the financial standing of Albert I). Jacobsen,— 
a report made October 17, 1917, I presume to the bank, in 
62 the regular course of business—to me, Mr. Pope, ai my re¬ 
quest, presumably. 

(The paper referred to was thereupon offered and received in evi¬ 
dence over objection by defendant as Plaintiff’s Exhibit “J”, and is 
as follows: 

(ZLJL) 

‘‘Jacobson, Albert D., 3515 \Y. PI. N. W., Wash., I). C. 

10/17/17. 

Age about 56 years, married. 

He came to Washington. 1>. C., from Phila. Pa., in Jan. 1909 as 
ooirespondent for the Phila. Press. lie was later employed as Edi¬ 
torial Staff of the Washington Post and in a similar capacity by the 
Washington Herald. In 191*2 lie engaged as a newspaper corre¬ 
spondent with office at the Munsev Bldg., representing several out of 
town papers and in addition is literary critic. He is now represent¬ 
ing the Albany Times-Cnion. 603 Munsev Bldg. 

In company with his wife he is keeping house at 3515 W St.. 
X. W., which property his wife Aldina purchased Nov. 18, 1911 and 
is assessed as lot 311. s<j. 1300 subject to a trust of $1,277.78. They 
paid oil this trust of $3,000; lots 6 and 8, s<p 1755 assessed at $487, 
but disposed of these. 

Suit: March 26. 1910 by II. P. Heattic for $16 and obtained 
judgment for the full amount. 

Suit: Nov. 7. 1910 by M. P. Feldser for a debt of $27.24; judg¬ 
ment was rendered for the plaintiff for the full amount. 

Suit: Sept. 1, 1915 by Joseph II. Bilbrey for amount advanced 
on a note in the sum of $25; this suit was dismissed. 

Suit: Nov. 6, 1915 by Allen C. Clark for merchandise in the 
sum of $26. 

Suit: July 27. 1916 by Emil M. Scholz for a loan of $75. 

Suit: July 22. 1916 by the Alleghany Coal Co. for coal in the 
sum of $18; judgment was rendered for the full amount for the 
plaintiff. 

11 is personal standing is good but in the past accounts with the 
trade were paid slowly. 

Coal Dealer: Sued for $18. 

Tailor: Small account now overdue. 
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Broker: Accounts to $300; paid but slowlv. 

1181W. Mr. Pope.” 

George B. Fraser, recalled by plaintiff, was examined and testi¬ 
fied in substance as follows: 

Examined bv Mr. Sullivan: 

«/ 

63 With the exception of the Illinois Surety Company stock, 

all the stocks and bonds constituting the collaterals con¬ 
cerned in this case have been sold by the Munsey Trust Company 
in the open market through Hibbs & Company, brokers. All the 
sales took place after March *20, 1018, the date of the filing of the 
hill in this case. The Trust Company still has the original $10,300 
note of Mr. Minker, also the $4,300 note, the $2,000 note, the $700 
note, and the $1,000 note. 

The 20 shares of International Nickle brought $340.80, June 13. 
1018. The 2 shares of Broad Rock brought $232.02 June 13, 1018. 
The 10 shares of Haskell & Parker broughtt $427.10 June 17. 1018. 
The 10 shares of Pen-Mex Fuel brought $248.88, June 13, 1018. 
The 23 shares of Buttcrworth-Atehison brought $1,120.87. June 
17. 1018. 

'fhe 100 shares of Chicago and Alton Railroad Company stock 
were sold through Davies, Thomas & Company. I believe, and the 
proceeds turned over to the Munsey Trust Company. I will get the 
date and can furnish it later. 

The*$123.10 to the credit of the account with Davies, Thomas ifc 
Company was turned over to the Munsey Trust Company. 


Christopher II. Pope, called by Defendant (hv which is meant 
the Munsey Trust Company throughout this statement of evidence) 
testified in substance as follows: 

Examined bv Mr. Lambert: 

At the time the hank examiner brought to my attention the pen¬ 
cil slip, bearing my check marks, which has been referred to, the 
regular customary investigation was made, and it seemed to 
64 me, and my best recollection is that the report came to me 
from both Mr. Claxton, as well as Mr. Hill, that the checks 
were current, and while thev had been returned once or twice, thev 
were eventually paid. 1 had sufficient assurance to lead me to be¬ 
lieve that they were paid, and the same assurance was given to the 
hank examiner. I recall that slip being shown me, and 1 think 
those check marks are mine. 1 cannot say that they are not. 1 
don’t know that thev are. 
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William T. Dewart, called 1 y defendant, testified in substance 
as follows: 

Examined bv Mr. Lambert: 

1/ 

I am a resident of New York, a director of the Munsey Trust 
Company, and general manager of the Frank A. Munsey Company. 
1 occupied that position in 1016 and 1017. 

In the summer of 1017 I had occasion to come to Washington in 
connection with the trouble regarding Mr. Hill. I also had occa¬ 
sion to come to Washington in 1017 in connection with the defalca¬ 
tion of Mr. Wood—the W ood defalcation was somewhere around 
October or November 1017. 

On those occasions I talked with Mr. A. B. Claxton. 1 was talk¬ 
ing with him one afternoon before an executive committee meeting, 
and asked him about the account of Grace Thompson, and 1 told 
him I thought, from the information I had, that it was his account, 
and not Grace Thompsons, lie said it was her account, and I 
asked him to go to the telephone and call Mrs. Thompson up to see 
if she would come down and see me, I wanted to talk with 
her about this account. Ho said, ‘‘Please don’t do that.” 
05 He said, “I will tell you the whole thing.” And then 
he said that Mrs. Thompson had nothing to do with 
the account, it was his account, that he was tired of the 
whole thing, and wanted to toll me the story from beginning 
to end. lie said, “There is another item that has not been discov¬ 
ered yet, an item of $(>.000 on the books. ’ He said, “Tomorrow 
I will bring you the evidence, bring you all the papers in connec¬ 
tion with tliis item.” We talked a little longer on the subject. He 
said that he would not go into the executive committee meeting 
under the circumstances. The next morning—that was in October, 
1917—the next morning he brought from his home a bundle of 
checks and drafts, the Jaco 1 sen checks and drafts, and I think there 
was perhaps one or two Sullivans, and Stewart, and some memoran¬ 
dum. I asked him where those papers had been. He said that he 
had taken them home about January 1. 1915, and had kept them 
in a bureau drawer. I looked over the documents and turned them 
over to Mr. Lommerson and Mr. Claxton. Mr. Claxton told me that if 
we would give him time, that he would go through the accounts, the 
books, with Mr. Lommerson. who was an auditor for us, and do his 
l est to unravel all these different items. He accounted for ninety- 
odd hundred dollars. One item, of the $9,000, was put to the ac¬ 
count of the estate of Fletcher, an account that he handled himself. 
I say that because Mr. Claxton told me. That is one of the ac¬ 
counts that he was responsible for. This entry of $9,000 was made 
against the account in December, 1914, and he told me at that time 
that it was about January 1st that he discovered it. He said at 
that time that Hill had made the entry, and after he discov- 
96 ered it, on January 1st, 1915 he had gone to Hill and talked 
to Hill about it. He said that he had not the courage to go 
to the bank and tell them about it, and that he had taken these 
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things home and left the entries stand. Then, after that, it was 
the custom for customers to come in and leave with Mr. Claxton, who 
at that time was the treasurer, moneys to he invested and in order 
to pay the interest on the $(>.000 items, the interest dues on it after, 
beyond the $6,000, he kept accepting money from customers and 
paying the interest himself, sending interest checks to these people, 
the names of whom I think you have in his statement. The infor¬ 
mation he gave me regarding the accounts he was able to trace on 
the hooks. 

After this conversation—several conversations—I turned the mat¬ 
ter over to our attorney. Mr. Lambert, and left Washington and 
came hack in November the same year. At that time the account¬ 
ants were nearing the end of their examination, the Wood matter 
had developed, and Mr. Claxton gave us what help he could in con¬ 
nection with that. The Wood account showed a loss of $.">8 000 
Wood claimed that Mr. Claxton was a partner with him in this 
gambling scheme. Mr. Claxton had ordered from a broker here in 
town, in the name of the Munsey Trust Comnanv, 300 shares of 
1 mted States Common, as both Mr. Claxton and Mr. Wood told me. 
Mr. Claxton said, in order to help Wood out he had delivered to 
Mood a hundred shares* of this stock that he ordered from the 
brokers, and the Munsev Trust Comnanv paid for. which Wood 
took and put up as collateral in Hihbs'& Company. The stock 
went from 131 during this operation down to perhaps 101 
or 01 ^ seems to me. That is one thing that caused 

so big a loss. Mr. Claxton said he did not give Wood the 
balance of the 200 shares, hut that Wood must have taken it out 

7 t,)0 V{n . l,t - Jfr he was responsible onlv for the hundred 
shares having disappeared. 

f)n mv visit to Washington in November. 1017. 1 had several 
talks with Mr. Claxton about what the examination by Haskins S: 
Hells had developed. Mr. Claxton. on or about November 12 th or 
13th. made a memorandum of the items he felt that he personallv 
was responsible for. He said that he wanted to. and he could, 
settle for the amount, and my recollection is that it ran into $14 000 
Plus. He prepared his facts, and Mr. Lambert met him at perhaps 
two o clock in the afternoon, and Mr. Claxton gave Mr Lambert 
gave the stenographer, all the information he had bearing on the 
different transactions, and at that time his statement was drawn 
up and he signed it. 

One thine that puzzled me in this Creep Thompson ease, in tracin', 
cheeks and endorsements, was the fact that Claxton was left handed 
but the signatures on the hack, sinned “Grace Thompson” apparently 
bad een written hv a light handed Person, and at that meeting Mr 
t laxton told us. and demonstrated, that he could write as well right- 
handed as left handed, which cleared up that mvsterv which had miz¬ 
zled me previously in examining the signatures.' 1 think that is about 
all the story as I remember it. I was present when Mr Claxton 
signed the paper referrred to. He was in the same mental state that 
he had been previously. Of course, he was relieved, I should say 
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ut that time, Ins mind was relieved, because lie had given 
OS us all the information that apparently he had. I thought 
that he was in very good condition, the same condition that 
lie had been in in the past, aside from the day that he confessed 
regarding the Thompson account. 

I did not at any time make a statement to him that 1 had enough 
ou him to send him up for forty years, or any statement of that 
character, or any threat of any kind, or intimidation, in reference 
to turning over any of his property. I told him, and they all told 
him, that we could promise nothing, and he told me that what he 
wanted to do was to make a clean breast of the whole matter and 
start fresh. I he Grace Thompson conference was had in Mr. Lam¬ 
bert s office. At no time were any threats made in Mr. Lambert’s 
office. 1 was present at a previous conference, when Mr. Lambert 
vas piesent, and Mr. ( laxton tried to explain these items held out 
at that time, that he knew nothing about. That was in the evening 
and Judge Gould questioned him, and he denied the whole thing, 
and nothing was gained that night. 

On the occasion of November 13. 1017, when Mr. Claxton’s affi¬ 
davit was signed, Mr. Lambert and Mr. Lomerson were present, Mr. 
Gaither. I think, was present, because he was there when Mr. Clax- 
lon gave us a sample of the handwriting, and I think that Mr. 
Henry was present, because that was about three o’clock, and we had 
a meeting that afternoon, and these gentlemen came in before we 
hnished. ^ The executive meeting was delayed until we finished. 

*‘Q. M hen that statement was prepared and dictated, you say it 

was dictated concurrently with answers from Mr! Claxton? 
09 A. Yes. 

“Q. When that was dictated, did Mr. Claxton read it 9 A 

1 es. 

“Q. How carefully did you observe he read it? A. He read it 
slowly and carefully before he signed it. 

“ ( i- Kefore be swore to it? A. Yes; he read it carefully.” 

*/ 

Cross-examined by Mr. Sullivan: 

M\ puipose in inquiring about the Grace Thompson account 
was to ascertain whether or not it was her account or Mr. Claxton’s 
account. 

Mr. \\ ood had told me previously that the Grace Thompson 
account with Davies, Thomas & Company, a New York broker, was 
laxton s account—that is where I got my first information. It was 
a marginal account, used for buying and selling stocks. My pur¬ 
pose m inquiring into that account was to find out if any money had 
been lost. (Asked whether the account showed a net balance to the 
ci edit of the account or against the account, witness said he was 
unable to answer, as an accountant without bringing in an item of 

$l,o0(> which, on objection of plaintiff, the Court had already ex¬ 
cluded). J 


I understand that when the $0,000 charge entry was made in 
the Julia M. Fletcher, Trustee, account, the Munsey Trust Company 






40 


A. B. CLAXTON VS. MI NSKY TRUST CO., ETC., ET. AL. 


thereby lost the further sum of $(>,000, because the Jacobsen drafts 
were in the cash drawer, and represented cash or the equivalent as 
Ion# as they were in the cash drawer, and then when they were 
taken out of the cash drawer and put into the bureau drawer of 
Mr. Olaxton's, the entry put on the books balanced that account. 
This $6,000 thereby went out of the cash drawer. When the entry 
was made on the book that relieved the cash drawer to the extent 
of $(> 000, and when thev were returned to us by Mr. Claxton, and 
we rectified our records, we had to give the Fletcher account the 
$(>.000 credit so that the Fletcher account would not stand any 
70 loss. The Munsey Trust Company would not lost 1 anything 
until the Fletcher account was closed out, and the Fletcher 
people took their money. The minute that the false entry was made 
good, counted as good by us. the Fletcher people stood to lose nothing. 
As long as the Jacobsen and Heat tie drafts remained in the cash 
drawer, they were counted bv the treasurer, by the teller, as good. 
They were taken out after the Hank Fxaminer had commented on 
them ; something had to go in their place and this account of Fletcher 
was manipulated to the extent of $(>.000, and the Munsey Trust Co. 
was responsible to the Fletcher estate for that $0.000., the $0,000 
representing the worthless drafts which hud been removed from the 
cash drawer and which later were returned to me by Mr. Claxton. 
Mr. Claxton told me that he and Hill had gone to Jacobsen and tried 
to get Jacobsen to make the drafts good, and that Jacobsen had 
promised to do something. My impression is that they went more 
than once, that they made several efforts. I am not clear on that, 
but thev did make an effort. 

(Asked why la* omitted in his direct examination in reference 
to Mr. Claxton having told him of his efforts to collect these drafts, 
to say that instead of just stating that Mr. Claxton had them in his 
Bureau drawer, witness replied: 

“A. There is perhaps a good deal more that Mr. Claxton said that, 
if you will dig it out, I will be very glad to tell you. Naturally, Mr. 
Claxton tried to square this thing up. Mr. Claxton was very 
nervous; it was a terrible strain on him to know this thing was 
hanging over him, that the bank had lost that money. That went 
on for a couple of years, I should say. I don’t know how hard he 
tried to collect it, but I know that lie did not collect it. and he did 
not tell us. and not telling us resulted in these other things 

“Q. You knew that he felt sensitive about the Julia M. Fletcher 
account having had that fictitious entry put in it. because he held 
himself sort of personally responsible for that account? A. I 
< 1 did not know that; hut I did know that he regretted very much 
not having come at the time the thing happened and told us 
all about it. At least, he told me so. But that was covered up. Then 
the Wood matter came on, and he took part in that- 


“Q, T am not asking you about the Wood matter. A. You shut 
me off. I am only trying to help you. 

“Q. I am asking you about this Jacobsen matter now. The sum 
and substance of what Mr. Claxton said to you about that was. was 
it not, that he felt now that he ought to have earlier reported the 
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Hill fictitious entries instead of devoting time to trying to close the 
transaction up as treasurer and have it made good by Hill and 
Jacobsen ? A. At that time he realized that he made a mistake 
in not doing that, but going from bad to worse and letting the thing 
accumulate until there was no way out.” 

The Sullivan and Stewart checks and drafts were under discus¬ 
sion in connection with the Claxton and Hill matter—under dis¬ 
cussion by Mr. Claxton. 

The drafts and checks Mr. Claxton turned over to me on the 
morning referred to, with interest, amounted to $9,300. I did not 
Pay much attention to the names. There was perhaps a Kimball— 
that just comes to my mind, just small accounts. They were checks 
and drafts on which the bank lost money, which had come back. 
Mr. Claxton was in charge of the cages. He 0. K’d the payment of 
some of those, how many I do not know. That was told us by the 
man that cashed them. Of course, Mr. Hill handled, I presume, 
most of the transactions in that cage. He was the teller. 

Samuel J. Henry, called by defendant, testified in substance as 
follows: 


Examined by Mr. Lambert: 
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I _was vice-president of the Munsey Trust Company in 
191 < and am now a director only of that company. 

Q. Mr. Henry, 1 will ask you, first, whether at any time prior 
to about the tenth of January, 1918, some time from October, 1917, 
to January, 1918, you called up or had a conversation with Mr. 
( laxton on the telephone, in which you advised Mr. Claxton that 
unless he had some settlement he would have trouble, or be prose¬ 
cuted, or the matter would be referred to the Department of Justice? 
A. I absolutely did not. 

“Q. Or the District Attorney’s office? A. I absolutely made no 
such statement to Mr. Claxton. 

“Q- ^ ow , on or about the tenth of January, 1918, did you call 
up Mr. Claxton, or have a telephone conversation with him, in 
^ i t a t ed t o him that Mr. Sisk, of the bonding company, 
was going to turn over the matter to the authorities unless he came 
across or settled up or did something of that kind? A. I did not. 

“Q. I will ask you whether or not at a conference on December 20, 
1917, in my office, when there were present Mr. Claxton, Mr. Minker] 
and yourself and myself—do you remember such a conversation? 
A. I do. 

“Q- 1 will ask you whether or not on that occasion anything was 
said by anyone present, to Mr. Claxton, or to Mr. Min'ker, to the 
effect that if Mr. Claxton did not make settlement of $10,500, the 
Munsey Trust Co. was going to refer the matter to the District 
73 Attorney, or that they were going to have Mr. Claxton in¬ 
dicted? A. No such statement was made.” 

To all these voluntary offers of Mr. Claxton to reimburse the Trust 
Company, it was continually made clear to him in every conference 
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at which I attended, and every conference which he and I had 
alone, that the 1 rust Company could do nothing whatever with re¬ 
spect to the processes of the criminal law. and Mr. Claxton, 1 think 
lullv understood that. If Mr. Lambert made anv statements it was 
in common with several statements that had preceded that that we 
could do nothing whatever. The last statement absolutely proceeded 
Irom Mr. Lambert to Mr. Claxton. I might add that the'Trust Com¬ 
pany officials happened to have had a great deal of experience in 
handling matters of this kind, and I think on all previous occasions 
no statement of that kind had been made to gentlemen who had 
keen guilty of irregularities. 

1 ."; n3 r'" r ^ nt " llen Mr Oaxton signed (lie affidavit on Xovem- 
her Id, 191 ,. 

Cross-examined bv Mr. Sullivan: 

I rememl>er calling up Mr. Claxton about three p. m. on the 
a ternoon of January 10, 191S. 1 called him up and asked him to 
comply with the promise lie had made to come to tlx* Munsev 
lust ( ompany and make restitution in the matter in which he was 
interested. I want to say further that that was Mr. ClaxtoiCs effort, 
as 1 understood it. to make restitution to the Trust Companv for 
money which had been abstracted. 1 made no such statement to 
Mr. Minker on December 20 . 1917, as that I and the rest of those 
. . present were satisfied that Mr. Claxton had gotten none of the 
monies of the Munsev Trust Company. 

... ^ recall Mr. ( . \\ . Minker and Mr. (ieorge K Sullivan 

calling to see nip on Mm, I, (ill,. 1!)|8. about 10 o', look a. m the 
office of K II Smith Company, S17> Fifteenth street, northwest, hut 
do not recall Mr Sullivan asking me if I were reasonably sure 
that Mr. ( lexton had gotten none of the monies of the Munsev Trust 
ompany I remember there was a general conversation with re<pect 
to Mr Sullivan representing Mr. Claxton. and his efforts to trv and 
clear him of a pending indictment, that is to siv, that is to «av \ 
hmk the matter had been reported from the Comptroller’s office Ui 
llu> District Attorney’s office. I believe lliere was a conversation 
along tl,o line ol Mr. Sullivan asking me to write a letter to help Mr 
< laxton in the or.mil proceeding*, ami I ,li,l make a rei.lv that 

I did not want to write anything without consulting the attorn'ev for 
the I rust Company. 

”Q. Do you recall Mr. Minker then said to you ‘Don’t von remem- 
i'i that asked all ol you at the time I came into the matter whether 
you were reasonably sure that Mr. Claxton got none of the monevs 
of the Munsev rust Co.?’ ; ,„d that after a little hesitation vou said 
you remembered it distinctly, and that Mr. Minker had been told 
lud they all felt reasonably sure that Mr. Claxton had gotten notli- 

Mr. Sullivan ’ 11 m " ' A ’ f ’ l>t 1,10 ,lavc t,li " statement again. 

"Q. Mr. Minker asked you ‘Don’t you rememher that I asked ill 
o you at the time I came into the matter, whether you were reason- 
ahl\ sure that Mr. Claxton got none of the moneys of the Munsey 
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Trust Co. and that after a little hesitation you replied to 
75 Minker—this was on March 6th, 1918—that you remembered 

it distinctly, and that Mr. Minker had been told that they all 
felt reasonably sure that Mr. Claxton had gotten nothing? A. I do 
not recall any such answer as that. 


‘Q. \\ ill you deny that those or any of those occurred? A. I do 
not deny that there was a conference between yourself and Mr. 
Minker. who called on me. Mr. Minker at that time, I think, was 
feeling perhaps that Mr. Claxton had not given him the entire truth 
with respect to these matters. Mr. Minker came into the matter at 
the request ot Mr. Claxton. and not at the request of the Munsey 
t rust (5e lie came in absolutely on the information which Mr. 
( laxton gave him. and I did not feel that I should undertake to en¬ 


lighten Mr. Minker or give him all the facts I had in mv possession, 
when he was acting at the request, and in the confidence, of Mr. 
( lax tom and as his friend. Mr. Minker came in, not at the request 
el the 1 rust Co., and under no threats whatever that we had im¬ 


posed on Mr. Claxton to make this money good. It was a pure, 
voluntarv transaction. 


“C. Do I understand, then, that vour response as to what occurred 
on March 6th, 1918, is that you remember that you talked with Mr. 
Minker and myself, hut that you are not sure as to the contents of 
that conversation ? A. I do not recall that phase of the conversa¬ 
tion. 1 remember that vou asked me to write a letter for Mr. Clax¬ 
ton.” 


Xo promises were made to Mr. Claxton as to stopping of criminal 
prosecution. It was a matter of comment many times to Mr. Claxton 
that the bank was absolutely powerless to do anything with 
76 regard to criminal prosecutions, and Mr. Claxton knew it.— 
I mean with regard to stopping persecutions. As to starting 
prosecutions the matter was entirely out of mv hands. It came up 
otticiallv in the Treasury Department, through the bank examiner, 
and then went to the Department of Justice. I understand that 
''lu'ii a crime has been committed, it is the dutv of the persons who 
know about it. to report it. Wo did not have to report it in this 
instance, the hank examiner having happened to come in there and 
found the records. 


Q- Hid you say anything to Mr. Claxton, or did anyone, in your 
presence, that the 1 rust Company would not use its good otlices in 
his behalf if he did what was right for the Munsey Trust Co.? A. 
I did not. although I will add that I had a great deal of personal 
svmnathv for Mr. Claxton. I thought it was a case- 


“Q. ( Interposing.) Did you tell him so? A. I beg pardon? 
‘“Q. Did you tell him so? A. 1 do not recall that 1 did. It was 


on mv part a feeling of sympathy for him, on account of his family 
relations, and the previous trouble he had had, but I could not let 
that interfere with my official duties. 

‘ Q- How many times was the matter of a criminal prosecution 
adverted to, if at all. hv anybody in those conferences? A. I do not 
know that it was adverted to, except as the matter would casually 


come up. 
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“Q. Did it come up more than once? A. Of course lie made—I 
be" pardon. 

“Q- I say. did it come up more than once? A. T think it did, 
after the hank examiner had knowledge about tlie transaction. 

“Q. How many times did it come up when Mr. Claxton was pres¬ 
ent? A. I do not recall how many times.” 


M illiam T. Dewart, recalled by defendant, testified further in 
substance as follows: 

77 Examined bv Mr. Lambert: 

Tn connection with the account of Grace Thompson with the stock 
brokerage firin of Davies-Thomas A Company, I found that Mr. 
Claxton had issued a bank check or draft for $1,500 to add margin 
to that account in response to a call for more margin. The check 
or draft so sent represented money that belonged to the Munsey 
Trust Company, and it went to the credit of the Grace Thompson 
account. 


Cross-examined by Mr. Sullivan: 


Q* W hat was the date of this $1 .>»00 entrv vou are referring to? 
A. I would have to look up the statement. 

“Q. Who called your attention to it? A. Originally. 

“Q. Yes. A. The broker furnished a statement of the account, 
and in tracing the money that had been sent on to the broker, we 
found this cancelled check in the bank, which was sent to strengthen 
the account. 


Q. And that showed—at the time you investigated this, you 
found that the Munsey Trust Co. was out $1,500 regarding that 
item? A. That is one of the items. 

“Q. Please answer my question. I asked vou is that so? A. Is 
what so? 


Q. That at the time you found this out vou found that the Mun¬ 
sey Trust Co. was out, or at a loss, of $1,500? A. Mr. Claxton 
stated- 

Q. (Interposing.) I am not asking you what Mr. Claxton stated. 
Please answer mv question. A. You cannot answer a question like 
that without taking in the whole examination. 


Mr. Sullivan: If the court please, I ask that the question be read 
to him. 

The Court: I think you can answer the question. State whether 
or if ran , and then make your explanation afterwards 
The Witness: Yes. my knowledge of that account would 
lead me to believe that when he took the $1,500 out of the 
hank, and sent to these men, out of the cash, or its equivalent that 
the bank was out $1,500. 

Mr. Sullhan: I move to strike that out as directly unresponsive 
and intended to be so. ’ 
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The Court: It is not responsive to the question. Read the ques¬ 
tion again. 

(The reporter thereupon read as follows:) 

“Q. At the time you found this out. you found that the Munsey 
Trust Co. was out, or at a loss, of $1,500? A. 1 did say that when 
that cheek left the bank was out $1,500. 

Mr. Sullivan: I move to strike that out, if the court please. It is 
the same answer again. 

The Court: It is not yet responsive, Mr. Dewart, to the question. 

The Witness: Yes. If 1 answer “yes,” will that cover it? 

The Court: You can explain, if you desire. You can explain that 
answer. 

The Witness: Yes. The bank was out $1,500. 

By Mr. Sullivan: 

“Q. At the time that you found it out? A. At the time that the 
money went. 

“Q. That is not my question, as you ought to know, because the 
question has been read to you three times. A. That $1,500 may 
have been put back after, when he took and equivalent from a cus¬ 
tomer of the bank, and did not invest it. 

Mr. Sullivan: I move to strike that out as a mere speculation of the 
witness. 1 am asking him to testify to the facts as to what he found 
out. Now, he says what may have been put back by speculation 
with a customer. 

The Court: As I understand your question, it is whether at the 
time he discovered this, that the bank had lost $1,500. 

The Witness: Months afterwards. 


79 By Mr. Sullivan: 

“Q. Mv question is whether that account showed at the time you 
discovered it, that that $1,500 was then a loss to the bank, or not. 
Don’t you understand that? A. Yes, I understand this, that Mr. 
Claxton sent $1,500 to that account, and if later on he received 
$1,500 from that source, or some other source, he might have cov¬ 
ered that up by putting that back. 

Mr. Sullivan: I move to strike that out. I am not asking the wit¬ 
ness what Mr. Claxton might have done. I am asking what he ob¬ 
served from this account. 

The Witness: The result was a net loss of $14,500. 

Mr. Sullivan: That goes out. does it? 

The ( ourt: None of that is responsive, Mr. Dewart. The question 
is at this time, did you discover that there was a loss at that time? 

“A. At the time I was investigating the statement? 

The Court: Yes. 

The Witness: Up to the time—the date that the check went for¬ 
ward? 
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The Court: No; at that time did the account show a loss. Is that 
it, Mr. Sullivan? 

Bv Mr. Sullivan: 

“Q \t the time that vou examined that account and found this 
$1,50() taken out of the account and charged against the account. 

* “Q°Vas that $1,500 offset by any other entry on the opposite 

side? A. You mean later on? , . A 

“O. At anv time prior to the time that you found that hrst enti> . 

\ Well. 1 found that the first entry was occasioned by a call from 
the brokers for more margin. That money was taken out of the 
Trust Company and sent on. 

Mr. Sullivan: 1 move to strike that out, your Honor. It is not 
responsive to my question. 

80 The Court: No: it is not responsive. 

The Witness: Well, l am afraid I cannot make it any 

clearer. 

By Mr. Sullivan: 

“() I)o vou wish to give the Court to understand that you di- 
reeled attention to this $1..'.00 in the Fleteher trustee aecmittt for 
the purpose of having Mr. Claxton make good a $l.o()0 loss hen 
being sustained by the hank: or that you directed attention to it for 
the purpose of trying to bring pressure on Mr. Claxton in reference 
to the other matters vou were discussing. r l hat is the point; is that 
uW\n> \ 1 mean to sav that 1 made no reference to the lMctchcr 
account in connection with this $1,500. This $1,500 was in con¬ 
nection with the Davies. Thomas account. 

“Q Didn’t vou sav that it was charged against the * 1 etc her. tins- 
too, account bv the Trust Company? A 1 said nothing of the-sort 
1 said that this tfl.'tOfl may have eventually washed into the 8U.-am 
which Mr. Claxton stated was the amount that he felt he was re- 
sponsible for. 

Mr. Sullivan: I move to strike that out, “may have eventually 
washed in.” I certainly object to any imaginations of the witness. 
The Court: That is purely a speculation. It is stricken out. 

By Mr. Sullivan: 

“Q. Where did vou find, in what account, or what kind of an ac¬ 
count in the Munsev Trust Co. a reference to this $1,500 Munsey 
Trust Co. cheek? A. I found a cheek of the Munsey Trust Co., and 
an entry crediting this account on the books of the broker, with 

“Q. Did you look for anything further? A. I looked through 

the whole account, but this as as far as 

“Q. (Interposing.) I do not mean the account of Da\ies, 
Thomas & Co. I am talking about the Munsey Trust Co. Did you 
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look any further to see whether that $1,500 was or was not a loss to 

the Munsey Trust Co.? A. This was not cashed- 

“Q. (Interposing.) Please answer my question. A. This 
SI check came back. 

The Court: 1 think you can answer the question yes or no, 
and then make your explanation. Head the question again. 

(The Reporter thereupon read as follows:) 

“Q. I do not mean the account of Davies, Thomas & Co. I am 
talking about the Munsey Trust Co. Did you look any further to 
see whether that $1,500 was or was not a loss to the Munsey Trust 
Co.? A. My answer is that it was a loss to the Munsey Trust Co. 

“Q. My question was, did you look any further to see whether it 
was? A. Yes; we examined every- 

“Q. (Interposing.) Whether it remained a loss at the time you 
found the item? A. That represents- 

“Q. (Interposing.) Did you look to see? That is the question. 
A. Yes; 1 did look to see. 

"Q. And what did you find? A. Taking that $1,500 out of the 
account, the account showed a loss. Leaving the $1,500 in until the 
account was eventually closed out, there was a small profit, as I re¬ 
member. 

“Q. You are now talking about the Davies, Thomas & Co. ac¬ 
count ? A. I am talking about the Grace Thompson account on the 
books of Davies, Thomas & Co., as reflected by the statement.” 

The last answer of the witness was also excluded as not responsive. 

Julian Lucas, Jr., called by defendant, testified in substance as 
follows: 


Examined by Mr. Lambert: 

I am vice-president of the brokerage firm of Davis, Dorland & 
Company, insurance brokers. In the latter part of 1917 1 came to 
Washington in connection with the defalcation of the Munsey Trust 
Company. 

Q. Around about the 12th or 12th of November were you 
82 in conference with Mr. Claxton and Mr. Dewart with refer¬ 
ence to Mr. Claxton’s participation in this trouble? A. I 

was. 

“Q Tell us what occurred there. A. Well, I might state my pur¬ 
pose, Counsellor, for coming to Washington, and probably that will 
help to a clear insight. I came here for the purposes of determining 
the coverage under certain bonds, and while I was there, 1 listened 
to interviews with Mr. Claxton, and I was there at the time that the 
confession of Mr. Claxton was signed. 

“Q- Tell us the circumstances attending that. A. My best recol¬ 
lection is that Mr. Claxton made a memorandum for a synopsis of 
this confession in longhand, on paper, and then it was reduced to 
typewriting, and subsequently signed anl sworn to. 
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“Q. Were you there when I dictated the affidavit for him to sign? 
A. I was. 

“Q. Do you recall any questions being asked of Mr. Claxton as the 
affidavit was being dictated? A. I do. 

“Q. What was the character of his answers? A. I do not quite 
understand. 

‘‘Q. Did or did he not furnish the information asked as we went 
along? A. Yes, sir. 

‘•Q. Did you see him read the paper? A. I did. 

“Q. How carefully? A. Very Carefully. 

83 “Q. Did you see him sign it? A. I did. 

‘‘Q. What, as you observed it. was Mr. Claxton's mental 
state at that time? A. 1 would consider it reasonably normal, under 
the circumstances.’' 

No threats or suggestions of intimidations as to prosecutions were 
made to Mr. Claxton nor was he coerced in any way. 

Cross-examined by Mr. Sullivan: 

I was not present during the entire two-day session preceding the 
signing of the affidavit. I cannot tell the exact amount of time that 
I was present, except that the day the affidavit was signed I was 
present the entire day up to about three or three-thirty, commenc¬ 
ing, I believe, some time about ten or ten-thirty. I only took part 
in the discussion to a limited extent, mv purpose being simply to 
determine, if possible, the period when there had been a defalcation. 
For a brief period 1 think Mr. Peter II. Ilill was in an adjoining 
room, the purpose being to determine so far as I was concerned the 
question of coverage, and the period of defalcation, in order to de¬ 
termine which bonds were applicable. On that day Mr. Claxton was 
there most of the time, if not the entire time, except the period for 
lunch about twelve-thirty or one o'clock. 1 think a considerable 
pail of the time was devoted to questions to Mr. Claxton, although 
he was left to himself for a period, I should say, for an hour at least 
and during that period he was making a long hand state- 

84 ment. I am not competent to state exactly the specific ques¬ 
tions that were put to Mr. Claxton. I was only familiar with 

the details to a very limited extent. I listened to a great deal of the 
conversation, but I did not know whether Mr. Claxton was there as 
a person being himself questioned as to matters that he was deemed 
the subject of criticism about, or as helping to give the bank infor¬ 
mation against Mr. Hill or other persons. I was introduced to Mr. 
Claxton early in the morning of the last day of the conference. I 
am not quite sure whether I introduced myself or whether Mr. 
Dewart or someone else introduced me. Mr. Claxton knew when 
l said. “This is Lucas” who I was, because most of the employees 
of the Munsev Trust Company were aware of the fact that I handled 
all of their insurance matters over a period of years. I do not think 
I had met Mr. Claxton personally before. (Asked whether he re¬ 
called making a statement that it was doubtful what the Depart- 
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ment would do about the matter, witness replied, “Absolutely no, 
(Counsellor.) 1 know nothing about the Department. I had no 
knowledge whether the Department had any knowledge or anything 
else. I am a general insurance broker, acting for the assured on all 
occasions. My immediate connection with this matter was simply 
advisory as to bond coverage. 1 am speaking of fidelity bonds, guar¬ 
anteeing the fidelity of the employees of the Munsey Trust Com¬ 
pany. I was there to determine whether any of these defalcations 
came within the terms of these existing fidelity bonds. I was a rep¬ 
resentative of the Munsey Trust Company. I was interested in get¬ 
ting money for tjiem to the extent that if there were defalcations 
under the fidelity bonds that I would file the claims with the 
85 particular companies that carried the bonds. 

Redirect by Mr. Lambert: 

Nothing was said by Mr. Dewart, referring to me, asking me 
what I thought the Department would think of this or that. 


A. W. Sisk, called by defendant, testified in substance as follow 


i o . 


Examined by Mr. Lambert: 

I am the representative of the Globe Indemnity Company, which 
is on the bonds of the employees of the Munsey Trust Company, 
during a certain period. In the latter part of 1917 I was in Mr. 
Lambert s office on two or three occasions when conferences were 
held there with Mr. Claxton, and also on one or two occasions when 
a conference was held there between Mr. Claxton and Mr. Minker. 
Absolutely nothing was said bv Mr. Lambert at any of those con¬ 
ferences to the effect that if Air. Claxton did not settle the matter 
it would be referred to the Department of Justice. I remember Air. 
AIinker saying something about the possibility of a criminal prose¬ 
cution, and that we were careful not to commit ourselves by way of 
compounding a felony or anything of that sort, and we told him 
that we could not promise him anything in that connection. On 
these occasions I should say Air. Claxton’s mental condition was all 
right. 

I remember a conference held in Air. Lambert’s office on Decem¬ 
ber 20, 1917; Air. Claxton, Air. Lambert, Air. Henry, Air. Alinker 
were present. Everything was pleasant, T remember, 
between everybody. There was nothing said about a crim- 
86 inal prosecution, outside of this compounding a felony that 
we were naturally avoiding. I know I was, because that 
has been my training. Nothing was said at that conference to the 
effect that if Air. Claxton did not make a settlement of 810,500 the 
Alunsey Trust Co. was going to refer the matter to the District 
Attorney and they were going to have him indicted. 
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Cross-examined by Mr. Sullivan: 


During that period I called up Mr. Claxton on the telephone 
three or four times, hut did not get him more than once or twice, 
possibly. 1 was in Washington a month or six weeks possibly, off 
and on. in connection with the Munsey Trust Company troubles, 
altogether. In connection with the Claxton matter 1 could not say 


how long 1 \yas in Washington—possihlv ten days—of course 1 have 
lots of other business. 1 was getting impatient during the latter 
part of the ten days. I don’t know whether we had actually denied 
liability in writing on Mr. Claxton\s shortage, but there was some 
question as to which bond was responsible. Five or six different 
bonding companies were involved. We were on for a year, and an¬ 
other company behind us. and another company ahead of us. I 
was naturally interested in seeing the matter adjusted between Mr. 
Claxton and the Trust Company in order to preclude the possibility 
of a claim on our bond. 1 understood the matter was settled up 
without my company paying anything. 


Julian Lucas. Jr., recalled for further cross examination bv Mr. 
Sullivan testified in substance as follows: 

I was only a few feet away from Mr. Claxton when he signed the 
statement or affidavit. 1 think he signed it in triplicate. I do not 
recall the fact that Mr. Claxton signed on both pages of the 
87 affidavit. I took those affidavits away with me in connection 
with the insurance. 


Examined bv Mr. Lambert: 

In May, 1918, I had a request from the Munsey Trust Company, 
either in writing or otherwise, for an original copy of tin* Claxton 
affidavit. I had a duplicate copy in my possession, and forwarded 
it that day from New York to the Munsey Trust Company. 

Wm. T. Dewart, recalled by defendant for further examination, 
testified in substance as follows: 

Examined bv Mr. Lambert: 

* 

I did not make a remark to Mr. Lucas asking him what the De¬ 
partment would think of something Mr. Claxton had said, nor did 
I refer to Mr. Lucas at any time as being from the Department. 

Benjamin O. Lomerson, called bv defendant, testified in sub- 
stance as follows: 

Examined bv Mr. Lambert: 

In 1917 1 was the auditor for the Frank A. Munsey Company, 
though not an official of the Munsey Trust Company. I do not 
work for the Munsey Trust Company now. 1 was in Washington 
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in October and November of 1017 in connection wjth the—when 
the Claxton and Wood matter was being investigated. 1 had con¬ 
ferences in Mr. Lambert’s office with Mr. Claxton present, I never 
heard any statement of Mr. Lambert to Mr. Claxton that if he did 
not settle it the matter would be referred to the Department of Jus¬ 
tice, or to the office of the District Attorney. There was at no time 
a suggestion or intimation or direct threat made to Mr. Clax- 
SS ton of prosecution in the event of his not making a settle¬ 
ment in all of his interviews and conferences in which Mr. 
Claxton was present, nor do I rememlier being present when Mr. 
Lambert made any statement to the contrary to Mr. Claxton. Mr. 
Lambert at one conference stated that anything that took place 
dining the conference would in no way have any bearing on future 
action. I was not present when the Claxton affidavit was being 
dictated, but did see Mr. Claxton sign it. 1 saw him studying it— 

I saw him reading it at least. Mr. Claxton seemed normal to me at 
the time. 

Cross-examined by Mr. Sullivan: 

M hen Mr. Lambert made the statement that anything that took 
place would in no way have any bearing on future action, he made 
it at the beginning of the conference at which he was present before 
anything was done. It conveyed to my mind that this settlement 
would not effect in any way any action that the Munsey Trust Com¬ 
pany might be called upon to take along the line of criminal pro¬ 
cedure. I was in and out during the conference. The Jacobson mat¬ 
ter was discussed. Mr. Peter II. Hill was in the corridor at times, and 
I believe that I remember he was in one of the rooms either downstairs 
<>r upstairs, at one of the conferences. lie was under investigation 
then. Mr. Claxton was also under investigation during that time. 

“Q. Did this conference lasting two days, or whatever it did last, 
relate to the investigation of Mr. Claxton? A. Yes. 

“Q. Mas anything of a criminal nature—that is, criticism of his 
having done anything criminal—suggested at any time dur- 
^ hi" the continuance of that conference? A. Questions were 
asked relative to the Jacobson matter, and why it occurred. 
Questions were asked along the line of whether there were any other 
shortages or misappropriations. 

*“ Q• Mere there any inquiries that were directed to the suggestion 
that Mr. Claxton had done anything criminal? A. Questions were 
for information I should say. There was no suggestion to them. 

I hey were just the questions one would ask when one desires certain 
information on a certain subject. 

“Q. Did the questions and answers develop into, at any time, a 
suggestion on the part of those present or any of those present that 
Mr. Claxton had done anything criminal? A. No.” 
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Wilton J. Lambert, called by defendant, testified in substance 
as follows: 

Examined by Mr. Yeatman: 

^ During the year 1917 T was general counsel of the Munsey Trust 
Company. As matters were referred to me I took part in investigat¬ 
ing any shortages in the accounts of the bank. The matter of an 
alleged shortage on behalf of Mr. ( laxton came out in connection 
with the investigation of Mr. Wood. Mr. Claxton and Mr. Dewart 
had most of their conferences either together or in the presence of 
people when I was not present, but 1 was present on the occasion 
when Mr. Wood was under interrogation, and he brought Mr. Clax¬ 
ton into the matter. After that I had one or two talks with 

90 Mr. ( laxton. 1 felt very sorry for his position. On one 
occasion he met me in the corridor of the Munsey Building 

near my office, seined to be rather excited or nervous, and propounded 
the question to me whether or not if he raised $10,500 that would 
settle everything. I told him I did not know. 1 was not casting 
the figures. Ho had been in conference with Mr. Dewart and Mr. 
Sisk. But I told him that whatever he paid would not prevent him 
from having criminal trouble and that nothing could be promised 
him in any way bv anyone that would protect him or give him any 
guarantee in that line. I told him that when he was making up his 
mind as to whether he should pay anything, he must keep that situ¬ 
ation in mind. 

As I recall it, the next 1 saw of Mr. Claxton was when they had 
arranged an interview to he held in my office, when Mr. Claxton. 
Mr. Minker, Mr. Henry, and I think Mr. Sisk were present. I re¬ 
iterated on those occasions the same suggestion, that whatever he did 
towards raising money could not save him in connection with anv 
criminal proceedings. There was positively nothing said bv me or 
by anybody else to the effect that Mr. Claxton. if lie did not pav 
would have the matter referred to the Department of Justice or other¬ 
wise. or to the District Attorney. 

Finally an offer was made bv Mr. Claxton and Mr. Minker which 
T submitted to New York. Mv recollection is the first word from 
New York was unfavorable; then it passed out of my hands, as \ 
recall it, and was taken up between Mr. Henry and New York, and 
in some way they got it in shape where thev were satisfied to make 
this arrangement with Mr. Claxton, and the’details and closing of it 
were not by me, but up in the Trust Company, as I heard. 

91 “Q- Tt has been testified that there was a conversation had 
on December 20. 1917. in which you took part, and with Mr. 

Henry and Mr. Minker and Mr. Sisk, and that at that conversation 
it was forcibly brought out that if Mr. Claxton did not make a settle¬ 
ment of the $10,500 the Munsey Trust Company was going to refer 
this matter to the District Attorney, and they were going to have him 
indicted. Mas that true, or not? A. No such conversation ever 
took place. On the contrary, the exact opposite of it was specified 
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to him. Mr. Claxton frequently came into my office around that 
time. He would drop in there and would frequently ask me to help 
him. I told him I would do all I legitimately could for him. 

“Q. Was Mr. Claxton, to your knowledge, at any time threatened 
with criminal prosecution by any of the officials of the bank, or by 
you? A. I know he was not by me, and T never heard of any such 
thing by any official of the bank, excepting what I have heard here.” 

I dictated the affidavit of November 13, 1917. Around that time 
I knew that Mr. Dewart was having conferences with Mr. Claxton, 
hut I was not in them. On that occasion along about two o’clock in 
the afternoon, I was either sent for or came in the Directors’ Hoorn 
in the rear of the building. 1 found Mr. Claxton there sitting at the 
end of the table, Mr. Lucas and Mr. Dewart, and there may have 
been others there. I inquired how they were getting along, what 
they were doing, and they told me something of the things 

92 that Claxton was purported to have said to them. They 
wanted to get an affidavit in shape. Mr. Lucas was anxious 

to get certain dates fixed and amounts fixed. Thev had a lot of data 
there that they were talking among themeslves about, but it was not 

in concrete shape and one of them—1 think it was Mr. Dewart_asked 

me if T 'youId not prepare an affidavit that would cover these points. 
At that time 1 know nothing about the details mentioned in that affi¬ 
davit. about those accounts and things, and I sat down and began to 
question Mr. Claxton as to these particular items, and what he had to 
say about them, to shape my affidavit for him. and he gave me the 
data almost as 1 dictated it into that affidavit. I think lie wound up 
with some discussion about the Crane-Gilpin A Company’s account. 
Something was said about the Crane-Gilpin Company holding the 
Munsev Trust Company for a balance. Claxton was insistent that 
was not a proper charge against the Munsev Trust Company, be¬ 
cause that balance, whatever it was, tras concerned him individually 
and the result of it was that I finished that affidavit, getting the data 
entirely from Mr. Claxton. with such suggestions as might have been 
made bv Mr. Dewart and Mr. Lucas referring to their previous con¬ 
versation. Mr. Claxton took it. he was sometime signing it, he read 
it over, commented on different features of it. I was there when he 
signed it. I never saw the affidavit afterwards, as T recall it, until 
the bank examiner came there in May, and I was asked if 1 had the 
affidavit or a copy of it, and I did not have it. I believe the affidavit 
was obtained from Mr. Lucas in New York, which accounted for two 
or three days or so delay in the examiner getting it. 

93 The figures and data that appear in the affidavit all come 
from Mr. Claxton. He had books there working on them from 

which he apparently got these figures at the time. Mr. Claxton not 
only read the affidavit but he heard every word 1 dictated to the 
stenographer as plainly as he can hear mv testimony now. Not a 
syllable was uttered after I came into the room containing any 
threats made by anyone present against Mr. Claxton as to anv pro¬ 
posed prosecution or anything of that sort. Mr. Claxton seemed to be 
perfectly in control of his mental faculties. He was annoyed and 
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worried. His disposition seemed to lie that lie wanted help. I think 
I was present when Mr. Fraser took the acknowledgment to the 
affidavit, and that affidavit was the onlv one. 

V 

Cross-examined by Mr. Sullivan: 

I will not say that Mr. Claxton had the books of the Munsev Trust 
( ompany with him at the time the affidavit was prepared. lie had 
some book there. What it was I do not know. I never kept track 
ot the books. I could not tell you whether they were personal books 
ot Mr. Claxton s or books of the Munsev Trust Company's. Mv im¬ 
pression is that it looked like a ledger, or volume of some kind, that 
I was very familiar with seeing around the office, but I do not know 
anything about the inside of it. I mean seeing around the Munsev 
Trust Company's office. I do not think it was an outside hook. Miss 
Dickerson was sitting at my right when I was dictating and my im¬ 
pression is that there were more persons present than Mr. Dewart 
and Mr. Lambert. 1 do not recall seeing the pencil memorandum 
that Mr. Claxton had been preparing or anything of that kind. 
ID He had a lot of papers around there he might have been 
writing. I did not use any paper, except as I got answers to 
my questions. 1 do not recall jotting anything down, but it is 
possible that 1 did. My recollection is that as I got things fixed in 
my mind, that they agreed on this or that, I immediately put it in 
language and dictated it. As 1 would — through an item I would 
dictate it, then question as to the other, and then go on with that. 

Redirect examination by Mr. Yeatman: 

I he testimony of Mr. Minker and Mr. Claxton as to me saving 
we felt satisfied that Mr. Claxton had taken no money from the 
Munsev Trust Company does not recite the conversation that took 
place. What did take place, my distinct recollection is. that thev 
were discussing these Jacobsen checks at the time, these Jacobsen 
drafts, and the question was asked as to whether or not in connection 
with the receiving teller Hill cashing those checks for Jacobsen 
any of that money Hill gave to Jacobsen had gone to Claxtons 
personal benefit, or he had gotten for his personal use. and the state¬ 
ment was made that we had no evidence that any of the money that 
was paid to Jacobsen had gone into Claxton*s personal pocket. Of 
course, we knew that as to these other features Mr. Claxton had given 
an affidavit as to having taken certain moneys from individual cus¬ 
tomers of the bank, for the purpose of investing, and not having used 
that money to invest it. We were aware of the fact at the time, be¬ 
cause we had Mr. Claxton s word for it in the affidavit. Other 
officials of the bank 1 suppose knew it as a matter of fact, after 
running down the books. I had not, of course, run down 
95 the books. But 1 assumed what Mr. Claxton gave me which 
I put in the affidavit was true. 
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Recross by Mr. Sullivan : 


“Q. Do you not recall that your statement went a little further 
than that, and that you stated that you felt sure that Mr. Claxton 
had gotten none of the moneys of the Munsey Trust Company in 
connection with these drafts that were under consideration? A. 
W hatever I said in that regard—it has been the subject of discussion 
around that time among the directors—whatever I said was limited 
in reference to the money Hill paid to Jacobson. The 
idea was that Jacobson got a good deal of money on these bad checks, 
and there was a good deal of suspicion in the minds of some people 
that Claxton had in some way enabled Jacobson to get that money 
through Hill, and that Claxton probably had got some of it. 

“Q. Do 1 understand you to say, now, that what you reailv told 
Minker was that you did not believe Mr. Claxton got any of the 
money that had been paid to Jacobson by Hill on those drafts? A 
On those drafts? 


Q. But that you did believe he had gotten other moneys of the 
1 1 list Company ? A. I was not asked that (juestion. The question 
that was propounded was, with the Jacobson drafts in hand, ‘Do 
you think Claxton ever got any of this money in reference to these 
diafts? My answer has always heen when that cjuestion was asked 
me that we had no evidence to show that Mr. Claxton ever got any 
of that money, so far as I have any knowledge. 
f>(» “Q, You are very clear that you did not say anything to 

All*. Minker about Mr. Claxton having gotten any money? 
A. I know I did not, because I had that affidavit of Claxton’s, which 
was a confidential communication. At the same time I knew that 
( laxton had stated in that atiidavit, that he had gotten money from 
some customers of the bank. 


“Q. Was it accidental or intentional on vour part not to tell Mr. 
Minker anything further? A. No, I did not think I had a right 
to divulge what was in that affidavit to anybody. 

“Q.. You allude to some trust funds belonging to other people hav¬ 
ing disappeared that have not gone to the credit of the parties in the 
Munsey Trust Company? W r hat do you mean by that? A. T do 
not know anything about that except' what is in that affidavit. 1 
knew nothing about that, never heard of it, until Mr. Claxton stated 
it to me. 


“Q- Did you not understand from what was told you. that that, 
like the $6,000 entry in the Fletcher matter, was a mere bookkeeping 
entry, and that the moneys had gone in payment of the interest ob- 
ligations of the 1 rust C ompany itself, that it was dealing between one 
pocket and another of the Trust Company? A. No. I have heard 
it stated that a good deal of the money that he took from the eus- 
tomei to in\est, and did not invest it, he used to keep up the inter¬ 
est on the $6,000 fictitious entry in the Fletcher account, so that Mrs. 
Fletcher would be getting her interest, and would not cause any 
trouble. 

“Q. That was a liability of the Trust Company to her, was it 
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not? 

1)7 


A. A liability of the Trust Company to her. But he had no 
right to use that money to pay it with. 

“Q. The Trust Company did not have any special account 
did it, any special fund that it kept for particular individuals’ 
for these trust accounts? It kept the deposit sundries account, did 
it not. A. Oh, no In a case like that, if the $8,000 had been 
legitimately invested, the method of the Trust Company would have 
been to take it and put it usually in a first trust mortgage of some 
kind, and put those notes to the credit of the account and as the 
mterest came m on those notes, pay it to the beneficiary. 

*Q. But if the credit on hand for the benefit of the party was 
not a note, but was cash, what was done with it? A If it was a 
credit on hand, I suppose they either put it in a certificate of deposit* 

or would let it stay in a regular savings account and get the regular 
savings interest. 

“Q. How about this deposit sundries account? A. I do not know 
anything about that account.” 

I did not have anything to do with how many copies of the affidavit 
were made. It was prepared because Mr. Lucas wanted it in con¬ 
nection with the insurance features of the case, to know the dates and 
amounts so as to fix liability within the terms of the different bonds. 

I do not know why he wanted it in duplicate for that purpose. Mavbe 
he had two or three .companies to deal with. Some times there are 
two or three companies on one bond. He was what I would call the 

middleman. He represents the man who insures, and he represents 
the insurance company. 

"Q. You heard his testimony about representing; the Munsev Trust 
Company, did you not? A. He represented the Munsoy Trust Com- 
Panj the same as an insurance broker in \\ ashington would repre- 
sent you if you asked him to place insurance on your house. At the 
same time, he would represent the insurance company that placed 
the insurance.” ‘ 

98 George B. Fraser, recalled by defendant, testified fur¬ 
ther in substance as follows: 

Examined by Mr. Yeatman: 

I produce letter of May 18, 191S, from Julian Lucas, Jr., to me 
enclosing affidavit of Arthur B. Glaxton as requested. A pencil 
memorandum on the envelope reads as follows: “Original State- 
ment ot A. B. Glaxton, Dated November 13, 1917, submitted to J. 

I rouble. National Bank Examiner. May 17, 1918, 10.30 a. m. 

signed J. E. Thompson. J. E. 1 hompson was an assistant to J. 
Trimble, Bank Examiner. 

I acted as notary in connection with the Glaxton affidavit of 
November 13. 1917, and my signature and seal is affixed. I re¬ 
quested Mr. Glaxton to sign the first page. I put my seal through 
both pages just as an identification of the two pages. I was employed 
by the Munsev Trust Company at the time as well as a Notary Public 

%j 
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for the District of Columbia. I started in the employ of the Munsey 
Tiu>t Company November 5, 1917—eight days before taking this 
amda\it. I was not present when the affidavit was prepared. My 
lecol lection is that Miss Dickerson told me that they wanted me in the 
directors’ room with my notary seal. I went there and found the 
uineient ones back there, and they said that Mr. Claxton wanted to 
make an affidavit, and he did so. Mr. Claxton read it over after I 
got theie, that is, he was in the midst of reading it and 1 remember 
a part be read tlie second time, about that Crane-Gilpin paragraph— 
lie wanted to make sure that that was as he wanted it. I think I 
signed the affidavit in Mr. Claxton s presence. I also swore Mr. 

i a\? n * ^ r * Claxton s men kd state was apparently the same as it 

had been for five years previous. I never heard any threat made 
of criminal prosecution against Mr. Claxton. 

I was present at that conference in Mr. Lambert’s room when 
99 Mr. Minker and Mr. Claxton were up there, and Mr. Minker 
seemed to lie exceedingly anxious to have an agreement or un- 
dei.standing that it lie made a settlement there would be no criminal 
prosecution, but Mr. Lambert told him very emphatically that the 
Trust Company could not make any guaranties or anything along 
that line, that that was something that would have to take its due 
course. I was not an officer ot the Trust Company but just an em¬ 
ployee at the time I took the acknowledgement to this affidavit. 

I was present and took the notary’s acknowledgement of Mr. 
and Mrs. Claxton, in January, 1918, to the original deeds of trust, 
up at Mr. Henry’s office. I do not remember whether anybody else 
was present except Mr. and Mrs. Claxton and Mr. Ilenrv. ' I did not 
hear any threats made. 

“Q. What was the mental attitude, apparently, of Mr. Claxton at 
that time? A. lie was very anxious to do it. The only thing he 
was concerned about was because Mrs. Claxton did not understand it. 

Q. Mas that explained to her.'* A. I do not know whether any¬ 
body explained that to her or not. 1 do not know’. From the w r av 
Mrs. Claxton acted, 1 presume she did not understand it, that it 
had not been explained to her. 

“Q* rHd you take her acknowledgement to the deed? A. Oh, ves, 

I took her acknowledgement. She understood w’liat she w’as execut¬ 
ing all right, because she made some very spicy remarks.” 

Cross-examined by Mr. Sullivan: 

100 1 am a member of the bar of the Supreme Court of the Dis- 

tiict of Columbia. I have been connected w’ith Air. Lambert 
for five or six years probably. 

Because of the nature of the affidavit I asked Mr. Claxton very 

snecifically if he understood what it was. It is my custom to have 

the affidavit signed on both pages of it, especially an affidavit of this 
nature—it is a more serious one than some others. I mean it is 

my custom in special matters, and ordinarily wherever it is possible, 

to have both pages signed. If the papers had been attached to each 

8—3995a 
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other, I would not have regarded it as so important. They were just 

fastened together by pins. I do not remember how many copies of 

the aHidavits were executed. Mv recollection is there were more than 

* 

two. As Mr. Claxton was reading it. 1 also read a separate one, so 
1 was more or less familiar as he was also reading it. All of them 
were executed on both pages in the same way, and they were all 
taken by Mr. Lucas up to New York for the bonding companies. 1 
could not say at this time that there were more than two copies, but I 
am inclined to believe there were more than two. 

Redirect bv Mr. Yeatman: 

%> 

I had in mind by the words “in duplicate” in my handwriting 
on the affidavit to indicate that there was more than one copy of this 
instrument in existence. 

Samuel J. Henry, recalled by defendant, testified further in sub¬ 
stance as follows: 

Examined by Mr. Yeatman: 

101 I recall receiving the deeds of trust from Mr. Claxton after 
thev had been executed bv himself and wife, and the stocks 

i » 

either came there delivered by Mr. Claxton, or by Mr. Minker. 

Absolutelv no threats were made to Mr. Claxton at the time of the 
% 

leceipt of any of these papers or securities, no coercion or anything 
of that sort was exercised. 1 do not recall whether there was any 
other person present or not. 

Edward A. Campbell, called bv Defendant, testified in sub- 
stance as follows: 


Examined bv Mr. Yeatman: 

%> 

I am a public accountant and reside in Baltimore, Maryland. I 
am employed by Haskins A Sells, a partnership, and have been a 
public accountant for seventeen years. 

Prior to September 1D17 1 did not know Mr. Arthur B. Claxton. 
In that month 1 had occasion to go through the books of the Munsev 
Trust Company with reference to alleged shortages, at both the main 
ottiees and the Munsev Building and the branch at 15th and II 
streets. We were engaged by the Munsev 'Trust Company to make the 
audit. The books and papers were voluminous. After we made the 
discovery that there was a shortage applicable to Mr. Wood, the 
note teller, I had a conversation with Mr. Claxton in the bank. This 
was towards the close of the examination. I asked Mr. Claxton for 
an explanation of an item representing money which Mr. Claxton 
claimed to have used for his own purposes, which was supposed to 
have been left at the bank there for investment. If 1 remember, it 
was only a thousand dollar item, or a fifteen hundred dollar 
102 item. Some man had left it with him there for investment, 
and he said he had not applied it as directed. Mr. Claxton said 
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that that thousand dollars or the fifteen hundred dollar—I cannot 
identify the exact amount—1 do not recall at this time what that item 
was—it is so long ago that I had practically forgotten the ease—1 
could recall it if I were allowed to see the list of accounts which my 
firm made up,—was the only amount that he had personally benefitted 
in. that all the other items represented moneys that he knew about, 
or could be connected with, but they had been transacted in order to 
heh) Mr. Wood and Mr. Hill along. The first intimation that I had 
that Mr. Claxton was interested in any items or that any shortages 
could be attributed to him was on Sunday when Mr. Lomerson told 
me that he was having Mr. Claxton prepare a statement for him, 
and a transcript of the items that he was interested in. It was 
Monday or Tuesday that Mr. Lomerson gave me that statement, which 
later Mr. Claxton told me personally he had prepared. We used 
that as lead for locating these various items that we would list and 
attribute to Mr. Claxton in our list of accounts. I do not know 
where that statement is now. The last 1 saw of it was in Mr. Ixmier- 
son s possession. It cleared up several of the items that were in the 
deposit sundry account that we had in suspense. It also did away 
with the necessity of us verifying certain of the accounts that were 
implicated in those items. 

Our audit report was made somewhere between the last of October 
and the 2nd day of November, 1917. I cannot from personal recol¬ 
lection at tliis time, testifv to any other items except the one you 
have referred to. Mv mind is trained to forget a case when 
103 I leave it. I cannot recollect now approximately the aggre¬ 
gate amount of the shortages, as shown by the audit. 


Cross-examined bv Mr. Sullivan: 

t j 

While the examination was in progress 1 remember I stated to 
Mr. William Clabaugh on one occasion that Mr. Claxton was the 
one man in the Munsev Trust Company that I felt sorry for, and 
that nothing had been found against him. But that was prior to 
my conversation with Mr. Claxton at which time Mr. Claxton stated 
his story relative to the thousand dollar item that I mentioned be¬ 
fore. Sir. Claxton did not say what he had done with the $1,000 
or $1.•><>() item, when 1 asked an explanation, as near as I can re¬ 
member. lie said that the money had been used by himself for 
other things than the benefit of the Munsev Trust Company. He 
said that the money bad been passed through the window to him 
by a client or a customer of the bank who was a friend of his, with 
the request that Mr. Claxton invest it for him, and that he had not 
put the money in with the regular day's cash, and credited it to the 
proper account on the books, and I said to him at that time, “That 
is the only amount that you actually took?' And he said, “Yes.’’ 
But I regarded it as being none of mv business what he did with 
the money. It had not been made good to the best of my knowl¬ 
edge at the termination of our examination. No entry was made 
, ^ « Trust Company books in regard to that item at all. 

1 he only information I had on that item was this statement that 
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I mentioned before. I made a written report to the Munsey Trust 
Company in regard to that item, contained in our report. 

104 “Q. Who brought to your attention the matter of that 
thousand or fifteen hundred dollar item, as long as it was not 

in the books, and was not referred to in the books? A. Mr. Lomer- 
son. 

“Q. What do you mean by that? What was Mr. Lomerson doing 
in the matter? IIow did he get track of it? A. When the first 
disco\ery was made applicable to Mr. \\ ood, Mr. Lomerson was sent 
from New York to Washington, and when 1 arrived back in the 
Trust Company to resume the examination. I found Mr. Lomerson 
there. 1 had instructions from mv firm to deal with Mr Lomerson 
to disregard any of the other officers that I found on the ground in’ 
Washington, and all my dealings were with Mr. Lomerson from 
that time on. I disregarded every one else. Mr. I lomerson, as I 
explained before, told me on Sunday that he was having Mr. Claxton 
prepare this report, or this statement. On Monday I got it. It 

was on a loose ledger sheet of paper. It was prepared in lead 
pencil. 

“Q. Did that statement have this item on it? A. It did. 

Q. M here is that statement? A. As I told you before, the last 
saw of it was when 1 handed it back to Mr. Lomerson. I had the 
statement on several occasions, but 1 was instructed by Mr Loiner- 

son to handle it very carefully, as it was a valuable possession of the 
J rust Company. 

Villi'an: I call upon the defendant for that paper, too. I 
do not see how I can complete mv examination of this gentleman 
without the data he prepared.” 

105 George B. Fraser, recalled by defendant, testified further 
in substance as follows: 

Examined by Mr. Yeatman: 

I might state first that 1 have found the sheet of Julia M. Fletcher 
Trustee, account, but have not found the original slip relating to 
the $6,000 entrv. 1 h 

Examined by Mr. Sullivan: 

The sheet which I have found was in Mr. Mnnsev’s office in New 
York. I had to send up and net it. 1 have not found the deposit 
sundry sheets, nor t| lc other duplicate of the affidavit of November 

• ’.i J ,< ! e . nt,f y ,he half sheet of paper in lead pencil as being 
ln ‘ he , handwriting of Mr. Claxton headed “A summarv” (Offered 
as Defendant's Exhibit 1) and reading as follows- 
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“A Summary . 

12/6/17, Adjusted. 

Jacobsen . $9,520.14 Fletcher . $6,000.00 

Interest to Mrs. Fletcher.. 1.468.56 Sellman Acct. 2 250 00 

Interest on notes. 660. Earl D. Straight Jan. 4, 

- 1*>15 . 1,000.00 

$11,618.67 R. Z. Roberts. 2,000.00 

Nellie Sullivan. 500.00 

R. J. Zevely. 1,000.00” 

The date December 6, 1017 indicated that we paid the parties 
whose names appear in the right hand column the amounts opposite 
their names, by crediting their different accounts at that time with 
the different sums represented. 


Benjamin 0. Lomerson, recalled by defendant, testified in sub¬ 
stance as follows: 


Examined by Mr. Yeatman: 

1 went to New York on yesterday to get this memorandum in Mr. 

Claxton’s handwriting headed “The Munsey Trust Company, 
10b Trustee, Julia M. Fletcher ’, which was made up by Mr. 

Claxton himself in compliance with requests from Mr. Dewart 
to as well as he could, at his leisure, examine the books and records of 
the Trust Company and get a statement reflecting the variations in 
the accounting. After this was made up 1 showed it to Mr. 
Campbell, the accountant of Haskins A Hells. 


Cross-examined bv Mr. Sullivan: 

This pencil memorandum was made by Mr. Claxton the latter part 
of October or early in November—early in November—before No¬ 
vember 12, 1917. 

This other pencil memorandum entitled “The Munsey Trust Com¬ 
pany, Trustee, Julia M. Fletcher, was offered as Defendant’s Ex¬ 
hibit No. 2, and is as follows: 

(As nothing recited in it is deemed by either side to be important 
or material, it is here omitted.) 


107 


George B. Eraser, recalled for further cross 
testified in substance as follows: 


examination, 


Examined bv Mr. Sullivan: 

«/ 

The 100 shares of Chicago and Alton Railroad stock were sold on 
March 12, 1918, and the amount received by the Munsev Trust 
Company was $889.75. 
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George B. Fraser, recalled by defendant, for further direct ex¬ 
amination testified in substance as follows: 

Examined by Mr. Yeatman: 

1 wrote a letter to Mr. Claxton on January 4, 1918, as follows: 
“Dear Sir: 


“Be Adjustment of Your Accounts. 


“The $10,500.00 adjustment you are making through Mr. Minker 
does not include item of $2,250.00 charged against unsettled loans — 
J. Sell man, nor does it make adjustment on the $2,148.75, being the 
amount reported against us on Crane, Gilpin A Company’s books. 

“We expect, therefore, that you will pay this $2,250.00, and to 
furnish the necessary evidence to prove your contention that your 
personal transactions made the charge of $2,143.75. 

“The one hundred shares of Chicago A Alton stock, together with 
present credit balance with Davies Thomas A Company applies 
against the Crane Gilpin account if any loss should be sustained 
by the Bank in that account, and if no loss should be sustained in 
that account, it then applies on the $2,250.00 unsettled loan B. J. 

Sellman account. 


108 “Also the proceeds from the sale of the ten shares of The 
Munsev Trust Company stock to apply as a credit against 
the $2,2*>0.00 unsettled B. J. Sellman account. 

“You understand that the $10,500.00 on which settlement is being 
made is solely the claim we have placed against the Glove Indemnity 
Company, and does not cover any other claim. 

“Yours very trulv, 

(Signed) ‘ ‘ “GEOBGE B. FBASEB.” 


Edward J. Campbell, recalled bv defendant for further direct 
examination, testified in substance as follows: 

Examined bv Mr. Yeatman: 

1 identify the two pencil memoranda. Defendant’s Exhibits 1 A 2. 
As a result of the information that I received from this memo¬ 
randum of Mr. Claxton’s I made an examination of the books of the 
company to check up these figures and ascertain the amount of 
shortages chargeable to him. I examined the checking accounts, 
which were included in the customers’ checking ledger. There 
were many other records that 1 was required to examine in order to 
substantiate the facts set forth in this report, as well as records in 
other people’s offices. 

“Q. What, if anything, did Mr. Claxton tell you with reference 
to the transactions of Earl D. Strait, involving a thousand dollars; 
B. J. Roberts, involving two thousand dollars; Nellie Sullivan, 
involving five hundred dollars; and B. Z. Zevelv, involving a 
thousand dollars, totaling the sum of $4,500.00? A. That 
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those items represented moneys received by him as an agent of 
the Hank, or the Trust Company, the dates of receiving which he did 
not recall, nor did he enter them anywhere in the records of the 
trust Company; and that they represented the onlv items that 
could be directly chargeable to him. I asked him why he specified 
that they were the only items, and he said because he had taken the 
money and put that exact money in his jeans. 


109 


By Mr. Yateman : 


Q Referrmg to the charge of $6,000.00 against the Julia M. 
rletcher, Trustee, account growing out of the Jacobsen draft trans¬ 
action I will ask you what, if anything, Mr. Claxton said to vou 
about that transaction? A. May 1 see that just a moment? (After 
examining a paper). I asked Mr. Claxton if he could give me any 
explanation as to that entry on the books, and at first lie said there 
\\as no explanation. I asked him what he meant, and he said that 
it was a figure put there to cover over funds diverted to his own use 
m order to cover over transactions entered into by a Mr. Wood, the 
note teller, and himself, but that he had received no personal benefit 
in the wav of cash from that item. 

Q. Did he say anything with reference to receiving benefit in anv 
othei va\ than by actual cash? A. I have stated just his exact 
conversation as T recall it. 

Q. That to cover over some transaction that he and Mr. Wood 
had? A. That he and Mr. Wood had. 

Q. And who was Mr. Wood? A. The note-teller. 

Q. Is that Clay M. Wood? A. I believe those are his initials. 


^ ^ chargeable to him. I asked him why he specified that they 
were the only items, and he said because he had taken the 
money and put that exact money in his jeans. 


I also asked Mr. Claxton it he could give me anv explanation as to 
the entry on the books charging $6,000 against the Julia M. Fletcher 
1 rustee account, growing out of the Jacobson draft transaction. At 
first he said there was no explanation; hut then informed me that 
the figure was put there to cover over funds diverted to his own 
use, in order to cover over transactions entered into by a Mr. Wood, 
the note teller, and himself, but that he had received no personal 
benefit, in the way of cash from that item,—that it was to cover over 
some transaction that he and Mr. Wood had—Mr. Clav M. Wood. 


Cross-examination by Mr. Sullivan: 

1 he item of $1,000 and $1,500 that T referred to in mv earlier tes¬ 
timony is the item I now identify in the report as $4,500. I could 
not remember the exact amount and that is why I was asking for the 
report. It was more than one item. I was referring to several differ¬ 
ent amounts, for the reason that in our report we take that as one 
item. I asked Mr. Claxton what he did with the $4,500 but I do not 
itcall what he told me. I don t believe he made any direct answ’er 
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and I didn't press him because what lie did with it was none of my 
business. He used the expression that he put it in his “jeans.” I 
do not believe anyone was present when he used the expression. It 
was in the little back room which I used for headquarters while 
making the examination. 

111 I included the following statement in the report, under 
title, “Sundry trustee accounts, $4,500.00.” 

“The Treasurer, Mr. A. B. Claxton, informed us that he had re¬ 
ceived the following amounts as Treasurer of the Company to be in¬ 
vested for the parties named, but that he could not specify the dates 
of receiving the same. The transactions were not put through the 
records, nor was any accounting made of the moneys so received. No 
confirmation of these amounts has as yet been obtained from the in¬ 
dividuals stated to have made such deposits: Earl I). Strait, $1,000; 
R. J. Roberts, $2,000; Nellie Sullivan, $500; R. Z. Zevelv, $1,000; 
Total, $4,500.” 

My report also included t lie following statement: 

“On December 12, 1914, a charge of $6,000 was made to the ac¬ 
count of the Munsev Trust Company, Trustee for Julia M. Fletcher, 
with no explanation therefor. This amount, as stated by the Treas¬ 
urer represents funds diverted to his own use.” 

This assertion was made bv me based upon Mr. Claxton's statement 
to me that the entry had been made to cover over certain transactions 
made by him and Mr. Wood. I looked up the $0,000 charge slip 
but cannot now recall anything about it, but not in whose hand¬ 
writing it was. 1 do not know anything about the Jacobsen and 
Beattie drafts. These items are supported by what Mr. Claxton told 
me, together with the journal sheet (Defendant’s Exhibit 1) which 
Mr. Claxton acknowledged to me he prepared. 

112 Clarence W. M inker, called by plaintiff in rebuttal, tes¬ 
tified in substance as follows: 

Examined by Mr. Sullivan: 

On March 0, 1918, in company with Mr. George E. Sullivan I 
appeared at the office of F. 11. Smith Company, 815 Fifteenth Street, 
northwest, and Mr. Sullivan asked Mr. Henry if Mr. Henry felt rea¬ 
sonably sure Mr. A. B. Claxton had gotten none of the moneys of the 
Munsev Trust Company, Mr. Henry replied in the affirmative. Mr. 
Sullivan then asked Mr. Henry if be would write a letter to that 
effect which Mr. Sullivan could use in behalf of Mr. Claxton with 
the United States District Attorney, as he understood the Treasury 
officials had placed the matter before the District Attorney, and Mr. 
Henry replied that he would not like to write anything without first 
consulting with Mr. Lambert. 1 then said to Mr. Henry, “Do you not 
remember that I asked all of you. at the time 1 came into the "matter, 
whether you were reasonably sure that Mr. Claxton got none of the 
monevs of the Munsev Trust Company?” After a little hesitation 
Mr. Henry said that he remembered it distinctly and that I had been 
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told that they all felt reasonably sure that Mr. Claxton had gotten 
nothing. Later in the day I signed a paper reciting exactly what 
had occurred on that morning of March 6, 1918. 

Cross-examination. 

By Mr. Yeatman: 

District' A^inrn p " Cnt ,hCre ? ou . nnd } lr - Claxton had heard that the 
st ct Attorney was investigating his connection with the Trust 

Ccmpanv, lmd you not? A. Through Mr. Lambert, yes. 

(1 Did you not go there after you heard that the District Attor- 

113 wbhT T kln t g r P ' he ln Y esti ption of Mr. Claxton’s relations 

13 with the Trust Company for the purpose of trying to get some 

evidence or something from Mr. Henry that might in your 
opinion, help him with the District Attorney?' A. I did at the sue 
gestion of Mr. Lambert.” J ’ al tne sug ' 

«rJ '.•f' 1 ] 1 ' '* " aS 1 fhe ,at , tc !' January or the first part of Febru- 

jV; ’ *[ I remember rightly, that I found out through Mr Lambert 
that the District Attorney was investigating these transactions All 
my subsequent, conduct in connection with interviewing Mr Ilenrv 

LTJ V l L U ,vT' V e, g ° that tI,esp ‘factions were being'in'^ b 

pafoWnL^f r i918‘if n | ,ey ' ' ", ,ink th , a V sometime the latter 
tai oi January, 1918, if 1 remember right v, that 1 eniraeed Mr 

Sullivan. The call upon Mr. Henry on March (i, 1918 was made 

at. the suggestion of my counsel Mr. Sullivan Mr ri tvf 

aware of the fact that the matter had come up before the District At* 

torney. I felt sure that the Munsey Trust Conimnv l,.„l , A, ~ 

and I wanted to put positive facts before the District Attorney ’ 

suStTnTas^no^:'’^’’ M ** P ' Uintiff in rebuttaI - testified in 

AVithout reiterating Mr. Minker’s testimony just given in rebuttal 

thnf I Mr H \r r i rf ; eard,nK the occurence of March C, 1918 I testify 
that Mr. Minkers testimony is precisely correct, and that I sisned a 

Sed t“o. Um ° n thC Same day reci,ing the facts as ‘hey have been 
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. cfi T j tUR P ' LAXT0N ’> called in rebuttal in his own behalf 
testified in substance as follows: 1 

Examined by Mr. Sullivan: 


The testimony 
and putting them 
such a statement, 
use, or gotten the 
the Munsey Trust 
c hecks were never 
time I took them 

9—3995a 


of Mr. Campbell about my taking certain funds 
into my jeans is absolutely untrue. 1 never made 
I never told him that I had applied to my personal 
personal benefit of, any amount of mong from 
Company. The Jacobsen and Beattie drafts and 
outside of the Munsey Trust Com pm," except the 
out to face Jacobsen with them. Mr. Dewart is 
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mistaken in his testimony about mv having said to him that I had 
them in a bureau drawer at mv home. When I took them out to 
face Mr. Jacobsen with them, Mr. Jacobsen’s ollices were in the Mun- 
sev Building. These drafts were kept in the miscellaneous drawer 
of the Munsey Trust Company’s records in the safe. I had charge of 
them at the time that the note teller was appointed, and then he 
took charge of them. I had not a thing in the world to do with the 
Sullivan, Campbell and Stewart drafts. 

I did not tell Mr. Pope at any time that the Jacobsen drafts had 
been made good. 

I was present when Mr. Dewart gave his testimony here about the 
purchase of three hundred shares of United States Steel Common, and 
about my having delivered one hundred shares of the stock to Wood. 
Mr. Dewart is confused on that. The one hundred shares to which 
he refers was bought to make good a short sale of stock made in the 
name of the Munsey Trust Company. That stock was deliv- 
115 ered to the firm of Hibbs and Company, 100 shares. That 
was not given to Wood. I had found that Wood had made 
that short sale, made a sale of 100 shares of stock which he had not 
delivered. The way I found out was, that the ITibbs and Company 
called up and said that they had executed an order for the sale of 
one hundred shares of stock in the name of the Munsey Trust Com¬ 
pany on such and such a date. I inquired whether or not that order 
had come from our otfioo. We had two officers both putting their 
orders in independently. 1 could not find any record of it in our 
office, so I called up the officers of the branch office and they, after 
investigation, found no record of it. Then \ went to Wood and 
asked him about it, and he admitted that he had placed this order, 
hut had not filled it. Then an order was given to buy one hundred 
shares and make good this sale. I had nothing in tlie world to do 
with the giving of the original order, and did not act in my personal 
capacity in that matter at all, or for my personal benefit. 

The foregoing statement of evidence is hereby approved as true, 
correct and complete, this 4d dav of April, 1923. 

JENNINGS BAILEY, 

Justice. 

Agreed to: 

G. E. SULLIVAN, 

For Plff. 

R. H. YEATMAN, 

For Deft. 

lid [Endorsed:! Equity. No. 35814. Arthur B. Claxton vs. 

The Munsey Trust Company, et al. Statement of the evi¬ 
dence. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3995. Arthur P». Claxton, appellant, vs. The Munsey Trust Co., Ac., 
et al. Court of Appeals, District of Columbia. Filed May 15. 1923 
llenrv W. Hodges, clerk. 
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iln % ffinurt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1923. 

No. 3006. 

ARTHUR B. CLAXTON, Appellant , 

vs. 

THE MUNSEY TRUST COMPANY, a CORPORA¬ 
TION, and CLARENCE W. MINKER, Appellees. 


BRIEF ON BEHALF OF APPELLANT. 


Appellant’s Statement of the Case. 

Appellant Claxton filed his bill, alleging duress, coer¬ 
cion and undue influence exercised upon him by de¬ 
fendant Trust Company (Rec. p. 2), and that by such 
means the Trust Company had compelled him to turn 
over to it certain collateral belonging to himself (Rec. 
p. 2), as security for a promissory note made by the 
nominal defendant, Minker (Rec. p. 2) and as part of an 
executory contract between the Trust Company and 
Claxton thus obtained (Rec. pp. 2, 62). The appellant, 
an employee of the Trust Company and supervising some 
of the operations of the Company (Rec. p. 20) was 
blamed by the officers of the Company for being lax in 
not reporting other employees (Rec. pp. 24, 25, 40, 41) 





2 




and he was threatened (Rec. pp. 3, 23, 26,39, 30), with 
criminal proceedings against him unless he made good, 
so far as possible, the amount of the other employees’ 
defalcations. Under this undue pressure, Claxton gave 
the aforesaid collateral, but, before said note matured, 
filed his bill to rescind and enjoin the Trust Company 
from disposing of his property (Rec. pp. 3, 4). Before 
answering, the Trust Company held an auction con¬ 
ducted by itself, and went through the form of a sale of 
the collateral to itself (Rec. p. 5). The Trust Company 
turned over to appellant, through Defendant Minker 
(Rec. p. 3) twelve worthless drafts which had been 
cashed by an employee of the Trust Company and never 
taken up by drawer or drawee (Rec. p. 22); which drafts 
were tendered back in the bill (Rec. p. 3) and at the trial 
(Rec. p. 13). The only testimony that the appellant, 
C laxton, received anything of value in any wrongful 
manner is by the witness Edward A. Campbell (Rec. p. 
63) that Claxton told the witness, with no one else pres¬ 
ent, that he took certain money and “put it in his jeans.” 
This statement is denied by Claxton (Rec. p. 65), and 
otherwise entirely unsupported. There is also an affi¬ 
davit (Rec. pp. 16, 17), signed by appellant under pres¬ 
sure and without full understanding of its terms (Rec. 
pp. 24, 25), the recitals in the affidavit being prepared 
by the Trust Company and being unfounded and untrue 
(Rec. pp. 24, 25). It is shown (Rec. pp. 5, 29) that 
appellant has a wife and five children to support, and 
that under the pressure brought by the Trust Company 
he turned over to the Company everything he owned 

(Rec. p. 26), as collateral to the note before mentioned 
(Rec. p. 2). 

The Court below held that “even if the proof showed 
an agreement on the part of the defendant not to insti¬ 
tute criminal proceedings against him, I do not think 
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that a court of equity should lend its aid to a participant 
in an illegal transaction” and dismissed the bill. 

From that decree this appeal is taken. 

Assignment of Errors. 

The Court below erred as follows: 

1. In dismissing the bill of complaint. 

2. In not granting relief to plaintiff under the prayers 
of the bill of complaint. 

3. In holding or assuming that the evidence discloses 
that plaintiff was in pari delicto with defendant, the 
Munsey Trust Company. 

4. In not holding that even were plaintiff in pari 
delicto with defendant, the Munsey Trust Company, 
equity will still relieve the plaintiff against an executory, 
as distinguished from an executed contract, in the mat¬ 
ter, such as is shown by the bill in this case. 

ARGUMENT. 

PLAINTIFF AND DEFENDANT WERE NOT IN 

PARI DELICTO. 

The defendant’s contention below that intimations 
and threats were permitted by law, is wholly untenable. 
Proceeding upon the assumption that nothing can con¬ 
stitute duress, coercion or undue influence, excepting that 
which is undue or not permitted by law, the defendant, 
the Munsey Trust Company, there contended (to quote 
the language of Hilborn vs. Buckman, 78 Maine 485): 

“It is not duress for one who believes that he 
has been wronged to threaten the wrongdoer with 
a civil suit. And if the wrong includes a violation 
of the criminal law it is not duress to threaten him 
with a criminal prosecution.” 
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In Maine, and in several other States of the Union, 
including Pennsylvania, a law and public policy of such 
low order seems still to prevail. But in other States, and 
in the District of Columbia, the law and public policy 
are to the contrary and in the District of Columbia the 
law and policy is defined by statute (Sec. 819, D. C. 
(ode): 

Whoever verbally or in writing accuses or 
threatens to accuse any other person of a crime or 
of any conduct which, if true, would tend to dis¬ 
grace such other person, or in any way subject 
him to the ridicule or contempt of society, or 
threatens to expose or publish any of his infirm¬ 
ities or failings, with intent to extort from such 
other person anything of value or any pecuniary 
advantage whatever, or to compel the person ac¬ 
cused or threatened to do or refrain from doing 
any act, and whoever with such intent publishes 
any such accusation against any other person 
shall be imprisoned for not more than five years or 
be fined not more than one thousand dollars, or 
both.” 

The following extracts from the leading authorities 
clearly demonstrate the established law: 

“If he had embezzled their funds, they had a 
right to have him prosecuted. If he owed them a 
debt, they had a right to accept security for it. 
But they would have no right to make use of 
criminal process for the collection of a debt. An 
arrest, even upon a legal warrant and upon a 
criminal charge, to compel the payment of a mere 
debt, would be a misuse of legal process, and a 
threat of such an arrest may constitute unlawful 
duress. Hackett vs. King, 6 Allen 58. We can¬ 
not say, moreover, that the admission as well as 
the note itself, was not extorted from him by the 
influence of duress.” Taylor vs. Jaques, 106 Mass. 
291, 294-5. 






“It has sometimes been held that threats of im¬ 
prisonment, to constitute duress, must be of un¬ 
lawful imprisonment. But the question is whether 
the threat is of imprisonment which will be un¬ 
lawful in reference to the conduct of the threat- 
ener who is seeking to obtain a contract by his 
threat. Imprisonment that is suffered through 
the execution of a threat which was made for the 
purpose of forcing a guilty person to enter into a 
contract may be lawful as against the authorities 
and the public, but unlawful as against the 
threatener when considered in reference to his ef¬ 
fort to use for his private benefit processes pro¬ 
vided for the protection of the public and the 
punishment of crime. One who has overcome the 
mind and will of another for his own advantage, 
under such circumstances, is guilty of a perversion 
and abuse of laws which were made for another 
purpose, and he is in no position to claim the ad¬ 
vantage of a formal contract obtained in that way, 
on the ground that the rights of the parties are to 
be determined by their language and their overt 
acts, without reference to the influences which 
moved them. In such a case, there is no reason 
why one should be bound by a contract obtained 
by force, which in reality is not his, but another’s.” 
Morse vs. Woodworth, 155 Mass. 233, 251. 

“It was never contemplated in the law that 
either the actual or threatened use or misuse of 
criminal process, legal or illegal, should be resorted 
to for the purpose of compelling the payment of a 
mere debt, although it may be justly owing and 
due, or to coerce the making of contracts or agree¬ 
ments from which advantage is to be derived by 
the party employing such threats. Ample civil 
remedies are afforded in the law to enforce the 
payment of debts and the performance of con¬ 
tracts, but the criminal law and the machinery 
for its enforcement have a wholly different pur¬ 
pose, and cannot be employed to interfere with 
that wise and just policy of the law, that all con¬ 
tracts and agreements shall be founded upon the 




exercise of the free will of the parties, which is the 
real essence of all contracts.” Hartford Fire Ins. 
Co., vs. Kirkpatrick, 111 Ala. 456, 466. 

“We are not inclined to encourage a resort to 
such pressure as was used in this instance to com¬ 
pel the settlement of private demands. Neither 
Summers nor his friends had any right whatever 
to agree to abstain from prosecuting Niggley for 
any offense he had in fact committed, and while 
in this case there is no showing of an agreement 
on their part to abstain from such prosecutions, 
or to withhold evidence within their knowledge, 
they impliedly held out the hope that, if Niggley 
yielded to Summers’ demand, he would not be 
troubled with the criminal charges. Under the 
facts disclosed by the testimony, it would appear 
that Summers had a valid claim against Niggley 
for damages, which he had a right to prosecute in 
court if he failed to obtain settlement otherwise, 
but he had no claim to security on Niggley’s home¬ 
stead, nor could he by any legal proceeding have 
compelled Mrs. Niggley to relinquish her rights 
thereto.” Thompson vs. Niggley, 53 Kan. 664, 
667-8. 

The Thompson case is cited with approval in William¬ 
son vs. Ackerman, 77 Kan. 502, 508, and it is added: 

“The important consideration in cases like this 
one is not whether there was ground for the arrest 
or imprisonment threatened, but rather whether 
the free will of the party making the contract 
was constrained by the threats of the other.” 

The last case, of Williamson vs. Ackerman is cited with 

approval by the Court of Appeals of the District of 
Columbia in Toole vs. Lamson, 41 App. D. C. 276, at 

286. It is worthy of note that in Williamson vs. Acker¬ 
man the cases of Morse vs. Woodworth, and Hartford 
Fire Ins. Co. vs. Kirkpatrick, above referred to, are ex- 
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pressly approved, as well as Thompson vs. Niggley, and 
that in addition the Court quotes with approval this 
language from Galusha vs. Sherman, 105 Wis. 263, 277: 

“The making of a contract requires the free 
exercise of the will-power of the contracting par¬ 
ties, and the free meeting and blending of their 
minds. In the absence of that, the essential of a 
contract is wanting; and if such absence be pro¬ 
duced by wrongful conduct of one party to the 
transaction, or conduct for which he is responsible, 
whereby the other party, for the time being! 
through fear, is bereft of his free will-power, 
for the purpose of obtaining the contract, and it is 
thereby obtained, such contract may be avoided 
on the ground of duress. There is no legal stand¬ 
ard of resistance which a party so circumstanced 
must exercise at his peril to protect himself. The 
question in each case is, Was the alleged injured 
person, by being put in fear by the other party to 
the transaction for the purpose of obtaining an 
advantage over him, deprived of the free exercise 
of his will-power, and was such advantage thereby 
obtained. If the proposition be determined in the 
affirmative, no matter what the nature of the 
threatened injury to such person, or his property, 
or the person or liberty of his wife or child, the 
advantage thereby obtained cannot be retained.” 

It is significant, also, of the law and policy of States 
occupying this higher and only reasonable ground, that 
both in O’Toole vs. Lamson, 41 App. D. C. 276, and Wil¬ 
liamson vs. Ackerman, 77 Kan. 502, and in many lead¬ 
ing cases in other jurisdictions, the leading English case 
of Williams vs. Bayley, 4 Giff. 638 (L. R. 1 H. L. 200), 
decided in 1866, is cited with strong approval. In 
O’Toole vs. Lamson, the quotation from it by this Court 
is as follows (p. 287): 

“If the fair result of the evidence shows that the 
agreements were executed under the influence felt 
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by the plaintiff, and exercised by the defendants, 
if the fear of the criminal prosecution against the 
plaintiff’s son, or if the result of the discovery of 
the criminal act, for which the plaintiff was not 
liable, was used by the defendants against the 
plaintiff, to operate upon his fears so as to induce 
him to give a security which would relieve his son 
from a criminal prosecution, according to the law 
of this Court a security obtained under such cir¬ 
cumstances cannot stand. The inequality of the 
situation of the parties, the one exacting a security 
which the other is driven to give in order to save 
his son from exposure, disgrace and ruin, taints 
the security obtained under the influence of such 
fears.” 

Nor can it be reasonably suggested that any different 
principle of law exists where the pressure is brought to 
bear directly upon the person accused, rather than upon 
his near relatives. None of the cases cited draw any 
such distinction, although some of them relate directly 
to cases of pressure exerted upon the person accused. 

Even in Pennsylvania there has been a recent ruling 
holding the misuse of criminal process for civil pur¬ 
poses to constitute duress, the Court saying: 

‘‘If in connection with the threat it appears that 
the creditor declared he would prosecute if the 
claim was not paid, with other evidence showing 
that his intention was to use the criminal process 
to collect the debt or to accomplish any unlawful 
purpose, a jury might well find that such was the 
purpose of the creditor in making the threat, and 
that , therefore , it was duress.” Fountain vs. Big- 
ham. 235 Pa. St. 35, at 46. 


9 • 

II. 

THE EXISTENCE OF INTIMATIONS AND 
THREATS IS TO BE DETERMINED, NOT AS 
A MATTER OF FORM MERELY, BUT AS A 
MATTER OF SUBSTANCE. 


It is not what language was employed, nor even 
whether any language was used, or whether the pressure 
employed to obtain control of the will and force the 
apparent but unreal assent, was express or implied. It 
is the substance, not the form, at which the law looks. 

“It is true there was no direct threat by Hanley, 
byt there was a pressure exerted which had the 
effect, and was doubtless intended to have the 
effect, of a threat.” Foley vs. Greene, 14 R. I 
618, 619. 

“Neither Summers nor his friends had any right 

whatever to agree to abstain from prosecuting 
Niggley for any offense he had in fact committed, 
and while in this case there is no showing of an 
agreement on their part to abstain from such 
prosecutions, or to withhold evidence within their 
knowledge, they impliedly held out that hope that, 
if Niggley yielded to Summers’ demand, he would 
not be troubled with the criminal charges.” 
Thompson vs. Niggley, 53 Kan. 664, 667. 

“In Meech vs. Lee, 82 Mich. 274, 46 N. W. 383, 
a mother had executed a mortgage under a belief. 
induced by the mortgagee , that she would thereby 
save her son from a threatened criminal prosecu¬ 
tion. The mortgage was set aside, not only as 
being the result of duress, but as being avoidable 
as against public policy.” O’Toole vs. Lamson, 
41 App. D. C. at page 286. 

“It is insisted that the proceedings were all con¬ 
ducted according to the form of law. Very likely. 
Some of the most atrocious frauds are committed 
in that way. Indeed, the greater the fraud in- 
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tended, the more particular the parties to it often 
are to proceed according to the strictest form of 
law.” Graffam vs. Burgess, 117 U. S., 180, at 186. 

III. 

WHAT CONSTITUTES DURESS. 

“Duress may be defined as a condition of mind 
resulting from such improper pressure that the 
will is overcome and an involuntary act or contract 
induced—a condition of mind produced by an un¬ 
lawful intimidation, and which results in the 
doing of an act which is not required by law. 
‘When one is under the influence of extreme terror, 
or of threats, or of apprehension short of duress , 
his act may be avoided, for in cases of this sort he 
has no free will , but stands in vinculis.’ ” O’Toole 
vs. Lamson, 41 App. D. C. 276 at 285. 

“It is contended, however, that even if the 
threats were made, they could not in law have 
caused duress, because defendant’s husband had 
committed no offense, there was no officer present 
to make an arrest, no warrant had been issued or 
proceedings commenced against him. The conten¬ 
tion is untenable. * * * If the contracting party 
has been so put in fear as to be deprived of the 
free will power essential to contractural capacity 
the transaction thereby induced may be avoided. 
A valid contract implies mutual voluntary assent 
of the parties; and if one of them overcomes the 
mind and will of the other by moral compulsion 
and so obtains his concurrence, though the form 
and shell of a contract existed, the very essence 
of it is wanting.” 

“Susceptibility to coercive influence is not uni¬ 
form, and in determining the question of duress, 
sex, age, state of health, family conditions, etc., 
may be considered with the other circumstances.” 
Harvester Company vs. Voboril, 187 Fed. 973, 
973-4 (C. C. A.) 



“The rule as it now exists is that the question 
of duress is one of fact in the particular case, to be 
determined on consideration of the surrounding 
circumstances, such as age, sex, capacity, situa¬ 
tion, and relation of the parties; and the duress 
may exist, whether or not the threat is sufficient 
to overcome the mind of a man of ordinary cour¬ 
age, it being sufficient to constitute duress that 
one party to the transaction is prevented from 
exercising his free will by reason of threats made 
by the other, and that the contract is obtained by 
reason of such fact, Unless these elements are 
present, however, duress does not exist. The test 
is not so much the means by which the party was 
compelled to execute the contract as it is the state 
of mind induced by the means employed—the 
fear which made it impossible for him to exercise 
his own free will.” 13 Corpus Juris, 402, and 
cases collected. See also 9 Ruling Case Law, pages 
715-718. 


The modern doctrine extends the view of duress to in¬ 
clude threats of prosecution which actually excite in the 
mind of the person threatened the fear of imminent ar¬ 
rest and imprisonment, whether the person was innocent 
of offense or was actually guilty. 

“As Relating to the Guilt or Innocence of the 
Person. Threatened: (1)—When person is inno¬ 
cent of offense.—It has been held by some courts 
that a threat of arrest for which there is no 
ground does not constitute duress, because such 
threat would not induce in a man of ordinary 
firmness the fear of immediate imprisonment. The 
doctrine, however, supported by the weight of 
authority, and seemingly by all of the reasons, is 
that an innocent person may contract under 
duress through fear of an unlawful prosecution.” 
10 A. & E. Enc. L (2nd. Ed.) 342, and cases cited. 

“Under the modern theory, duress is to be 
. tested, not by the nature of the acts or threats. 





but rather by the state of mind of the victim in¬ 
duced by such acts and threats.” Williamson vs. 
Ackerman, 77 Kan. 502, 505. 

“One who reasonably believes that another has 
committed a crime, and who, by threats of prose¬ 
cution and imprisonment for the crime, overcomes 
the will of the other, and induces him to execute a 
contract which he would not have made volun¬ 
tarily, cannot enforce the contract if the other at¬ 
tempts to avoid it on the ground of duress.” 
Morse vs. Woodworth, 155 Mass. 233. 

So far has the modern doctrine of duress been carried 
that in Lonergan ?;s. Buford (148 U. S. 581), the Su¬ 
preme Court of the United States has held (quoting the 
syllabus): 

“Where the vendee of cattle pays to the vendor 
a sum of money which the vendor has no right to 
receive and the payment is made by the vendee 
in order to get possession of his property which 
would otherwise be exposed to great loss, and the 
vendor refuses to deliver the cattle unless such 
payment is made, the money so paid is a payment 
by compulsion.” 

The supposed confession recited in the form of an affi¬ 
davit drafted by defendant dated November 13, 1917, 
was clearly involuntary, and is of no effect except as 
evidence of the duress, coercion and undue influence 
practiced upon the plaintiff by the defendant Company. 
Attention is directed to the two leading cases in this 
District upon the subject: 

West vs. United States, 20 App. D. C., 347. 

Bram vs. United States, 168 U. S. 532. 
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IV. 

THE CONTRACT WAS EXECUTORY, NOT EXE¬ 
CUTED. 

No absolute conveyance or transfer of his property to 
the Trust Company has been made by appellant; and 
he now seeks to be relieved from executory contracts in 
the form of deeds of trust and deposits as collateral to a 
promissory note. This Court has conclusively disposed 
of this proposition, as to the right of equity to relieve 
from an executory contract, in favor of the appellant’s 
contention, in Chambers vs. Buroughs, 44 App D C 
168, at 175, as follows: 

“The Court was in error in holding that the plaintiff 
was m pari delicto with the defendants, and therefore, 
not entitled to relief. 

“In the first place, this was an executory agreement; 
therefore, not within the maxim. 

“In the second place, public policy makes it an excep¬ 
tion. 

It is to the interest of the public that any agreement 
tending to obstruct justice shall be declared void.” 

Respectfully submitted, 

Charles T. Clayton, 
Attorney for Appellant. 
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IN THE 


(Court of ^jjpcate of the district of Cotutnbia 


No. 3995. 


Arthur B. Claxton, Appellant , 

vs. 

The Munsey Trust Company, et al., Appellees. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

The statement of case found in appellant’s brief is 
so meager that it does not fully present the case as it 
was passed upon by the court below. For that reason 
we will give a fuller resume of the evidence. 

The appellant, Arthur B. Claxton, forty-one years of 
age, had been in the employ of the appellee, the Munsey 
Trust Company, from June 1, 1913 until October 15, 
1917. Prior to that time he had been engaged con¬ 
tinuously in the banking business in Washington in 
various capacities, having served as note teller for 
the Washington Loan & Trust Company for eleven 
years. He was first employed by the Munsey Trust 
Company as assistant treasurer, and subsequently, and 
at the time of the transactions hereinafter narrated, 
as treasurer. His duties as treasurer consisted of 




supervising the work in general in connection with the 
other officers of the company. (R., p. 20.) 

In October or November of 1917 William T. Dewart, 
a director of the Munsey Trust Company, and general 
manager of the Frank A. Munsey Company, came to 
M ashington in connection with some defalcations in 
the bank, and at that time talked with Claxton. He 
asked Claxton about an account shown on the books 
of the bank in the name of Grace Thompson, and told 
him he thought, from the information he had, that it 
was his, Claxton’s account. Claxton denied this, but 
upon Mr. Dewart’s suggestion that he call Mrs. Thomp¬ 
son on the ’phone Claxton then admitted to him that 
Mrs. Thompson had nothing to do with the account, 
that it was his, Claxton’s, account, and that he, Clax¬ 
ton, was tired of the whole thing and wanted to tell 
the story from the beginning to the end. (R., p. 37.) 

About this time Mr. Benjamin 0. Lomerson, an 
auditor for the Frank A. Munsey Company, was sent 
to Washington in connection with the dealings of 
Claxton, and another employee, a Mr. Wood. 

Prior thereto, and in the month of September, the 
firm of Haskins and Sells had been employed to audit 
the books of the trust company and sent Edward A. 
Campbell, one of its employees and a public accountant, 
to \\ ashington for that purpose. During the audit Mr. 
Campbell made inquiries of Claxton as to certain 
shortages and asked him for an explanation of an 
item representing money which Claxton claimed to 
have used for his own purposes and which was money 

supposed to have been left at the bank for investment. 

(R., p. 38.) 

In the conversation had by Dewart with Claxton the 
latter in addition to admitting that the account carried 
on the books of the company in the name of Grace 
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Thompson was his own, further stated that there was 
another item of $6,000 on the books that had not been 
discovered and promised Mr. Dewart to bring the evi¬ 
dence the next day. On the following day Claxton 
brought from his home a bundle of checks and drafts 
known in this case as the Jacobsen and Beattie checks 
and drafts, and some other memorandum which he 
stated he had taken home about January 1, 1915, and 
had kept in a bureau drawer. These documents were 
turned over to Lomerson, and Claxton promised to go 
through the books with Lomerson to unravel all of the 
different items. Claxton advised Dewart that an entry 
of $6,000 had been made in the account of the estate 
of Julia M. Fletcher in December, 1914, by a Mr. Hill 
in the employ of the company and that he, Claxton, 
discovered it on January 1, 1915, and he claimed that 
he had not the courage to go to the bank and tell them 
about it but had taken the papers home and let the 
entry stand. (R., p. 37.) It had been the custom of 
patrons of the bank to come in and leave with Claxton 
as treasurer moneys to be invested; and in order to 
pay interest on the fictitious $6,000 item he used the 
money received from customers and in turn paid them 
interest on their supposed accounts. Hill had had 
some trouble with the bank in the summer of 1917, and 
about the time of the conversation with Dewart it was 
discovered that Wood’s account showed a loss of $58,- 
000 and that Wood claimed that Claxton was a partner 
with him in a gambling scheme. Claxton also told 
Dewart that he had ordered from a broker in Wash¬ 
ington in the name of the trust company three hundred 
shares of United States common and, in order to help 
Wood out, had delivered to the latter one hundred 
shares of this stock which the Munsey Trust Company 
paid for, and which Wood put up as collateral with 
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Hibbs. Claxton further claimed that he did not give 
Wood the balance of the 200 shares, but that the latter 
must have taken them out of the hank. On or about 
November 12th or 13th Claxton made a memorandum 
of items that he felt that he was personally responsible 
for. (R., p. 38.) There was offered in evidence a 
summary prepared by Mr. Claxton in lead pencil, and 
in his own handwriting, in compliance with Dewart’s 
request of Claxton to examine the books and records 
and prepare a statement reflecting the variations in 
the accountings, which shows that Claxton charged 
himself with the Jacobsen matter as well as interest 
paid to Mrs. Fletcher and on notes, amounting to $11,- 
618.67 and offset the same on the books of the company 
with the fictitious entry of $6,000 in the Fletcher ac¬ 
count and fictitious credits to five other accounts. The 
amounts shown in the righthand column were adjusted 
by the Munsey Trust Company on December 6, 1917, 
by crediting the accounts of the respective persons 
therein indicated, amounting to $12,750. (R., p. 61.) 

The pencil memorandum showing the Munsey Trust 
Company trustee Julia M. Fletcher account was also 
offered in evidence in which appeared the item of 
$6,000 referred to as ‘‘Fletcher” in the summary. 
(R., p. 61.) 

The accountant, Campbell, testified (referring to 
the items in the summary) that the transaction 
of Earl D. Strait involving $1,000, R. J. Roberts, 
involving $2,000, Nellie Sullivan, involving $500, and 
R. Z. Zevelv involving $1,000, totalling the sum of 
$4,500, were items which Claxton told him represented 
moneys received by him, Claxton, as an agent of the 
bank for which no entries were made in the records 
of the trust company, and they represented the only 
items that could be directly chargeable to him. Camp- 
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bell asked him why he specified that they were the only 
items, and he said: 44 Because he had taken the money 
and put that exact amount in his jeans.” Claxton was 
also asked by Campbell to explain the item of $6,000 
in the Julia M. Fletcher trustee account and he at first 
replied that there was no explanation, and then said 
that it was a figure put there to cover over sums di¬ 
verted to his own use in order to cover transactions 
entered into by Wood, the note teller and himself, but 
that he had received no personal benefit in the way of 
cash from that item. (R., pp. 62, 63.) 

In making up his report Campbell included under 
the title 44 Sundry trustee accounts, $4,500” the fol¬ 
lowing statement: 

4 4 The Treasurer, Mr. A. B. Claxton, informed 
us that he had received the following amounts as 
Treasurer of the Company to be invested for the 
parties named, but that he could not specify the 
dates of receiving the same. The transactions 
were not put through the records, nor was any 
accounting made of the moneys so received. No 
confirmation of these amounts has as yet been 
obtained from the individuals stated to have made 
such deposits: 4 Earl D. Strait, $1,000; R. J. 
Roberts, $2,000; Nellie Sullivan, $500; R. Z. 
Zevely, $1,000; total $4,500.’ ” 

His report also included the following statement: 

4 4 On December 12th, 1914, a charge of $6,000 
was made to the account of the Munsey Trust 
Company, trustee for Julia M. Fletcher, with no 
explanation therefor. This amount, as stated by 
the Treasurer, represents funds diverted to his 
own use.” (R., p. 64.) 

As a result of these disclosures, on to wit, the 13th 
day of November, 1917, there was a meeting of the 
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directors at the trust company, and Claxton, who had 
been in conference with Dewart prior thereto, was 
present at the meeting. Mr. Lambert, counsel for the 
bank, questioned him as to different items for the pur¬ 
pose of preparing an affidavit. As a result of the in¬ 
formation furnished to Lambert by Claxton an affi¬ 
davit was prepared and signed by Claxton, and sworn 
to before a notary public, which affidavit appears in 
the Record at pages 16 and 17, and in which Claxton, 
under oath, states that in order to cover a shortage of 
$9,520 discovered on the first of January, 1915, there 
was a $6,000 charge improperly made to the account 
of Julia M. Fletcher, and the balance of $3,520.14 was 
made up by the diversion of funds in his hands as 
Treasurer of the Trust Company; and that in addi¬ 
tion to those transactions he, Claxton, took $3,520.14, 
and $979.86, from sundry funds in his hands as Treas¬ 
urer, and from April 24, 1916 to April 17, 1917, he 
took sums amounting to $2,250 of the money of the 
trust company and covered these transactions with 
three entries totalling that amount in the account of 
R. J. Sellman. He further swore that a shortage ap¬ 
pearing on the books of Crane, Gilpin Company against 
the Munsey Trust Company amounting to $2,143.75 
was not a liability of the Trust Company but repre¬ 
sented personal transactions on his part. He con¬ 
cluded by stating that none of the money in the affi¬ 
davit referred to had been paid back to the Munsey 
Trust Company or secured to it in any manner. 

Subsequently in an endeavor to make good the losses 
occasioned to the Munsey Trust Company as a result 
of the transactions hereinbefore set forth, after a 
number of conferences between him and a friend by 
the name of Minker, at the offices of the trust com- 
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pany, lie procured his friend, Minker, to execute a 
collateral note of $10,500, payable to the Munsey Trust 
Company and there was delivered by Claxton to the 
trust company as collateral, promissory notes of Clax¬ 
ton payable to Minker, aggregating $7,200, and certain 
securities; and there were subsequently delivered to 
Minker the Jacobsen drafts involved in the Jacobsen 
transaction herein referred to. It would appear that 
Claxton was endeavoring to make restitution as far 
as possible to the bank, and had solicited the inter¬ 
vention of Mr. Minker for the purpose of assisting 
him. 

It was claimed at the trial by Claxton that there 
were some threats or duress, imposed upon his will, 
in making this restitution, but as against this testi¬ 
mony there was the testimony of all of the persons 
that had dealings with him to the contrary. 

ARGUMENT. 

The evidence as to the alleged threats or duress, 
made the basis of the prayer for a rescission of this 
contract, was conflicting, and if analyzed by a trier of 
the facts would necessarily be resolved against the 
plaintiff, as the matter of restitution was initiated by 
Claxton and all during the negotiations it was dis¬ 
tinctly understood that a civil adjustment of the claim 
of the trust company would not in any way interfere 
with, or control, or prevent, a criminal prosecution. 
This question of fact was resolved against the appel¬ 
lant by the decree dismissing the bill. This court has 
repeatedly held that on an appeal of an equity case 
the findings of fact made by the chancellor are highly 
persuasive and will not be disturbed except for mani¬ 
fest error. 






Manning v. Am. Sec. & Tr. Co., 50 App. D. C. 

194; 

Howard v. Holmes, 52 App. D. C. 93, 95. 

An analysis of the testimony, however, discloses 
that the decree of the trial court tested by this rule 
on appeal not only is above criticism but that the ap¬ 
pellant failed entirely to maintain the burden that the 
law casts upon him of proving his allegations of 
duress. He testified on his own behalf and produced 
only two witnesses, Minker and his wife. The testi¬ 
mony of these two witnesses can have no proper place 
in the consideration of this case for the following 
reasons: 

(a) The witness M inker (R., p. 13) testified 
that Mr. Henry said: 4 ‘He felt verv sorrv for 
him, but he was in a terrible scrape, and if some¬ 
one did not make the account good, it would prove 
verv serious for him.” The date of this alleged 
threat was December 20th. It has no place in 
this case for the reason that the alleged threat 
was not communicated to the plaintiff Claxton, 
as Minker testified that subsequent to the conver¬ 
sation with Henry he did not have any talk with 
Claxton about the contents of that conversation. 
(R., p. 13.) 

(b) The alleged threat testified to by the wit¬ 
ness Mrs. Claxton (R., p. 19), that Mr. Henry 
said: “There was only one thing for Mr. Clax¬ 
ton to do to save his character and reputation, and 
that was for him to turn over his stuff to the Mun- 
sey Trust Company and make settlement for that 
$10,500.” This alleged threat was not communi¬ 
cated to Claxton, as Mrs. Claxton’s testimony 
shows that no one was present at the conversa¬ 
tion but Mr. Henrv and himself. 
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The following alleged threats constitute the sole 
basis for the claim of the plaintiff that he surrendered 
his securities to the defendant under duress, and they 
come from the testimony of the plaintiff only: 

1. The testimony of the plaintiff that, 4 ‘Mr. 
Dewart began that conversation by saying that 
he was in a position to put me in jail forty years, 
and then they went on and ran over a whole lot 
of transactions, and one of the first questions he 
asked me, he turned to this other gentleman and 
said, ‘Wliat do you think the department would 
think of that?’ ” (R., p. 23.) 

This alleged threat is denied by the witnesses Lucas, 
Dewart and Lomerson. Aside from this denial the 
testimony of the plaintiff as to this threat appears 
ridiculous as immediately after the giving of this tes¬ 
timony appears the following: 

“Q. Did he make any claim or complaint, 

or criticism of vou in connection with the matter 

* 

in any way! 

“A. He did not. . . . 

“Q. Did he undertake to criticise you in any 
way for anything! 

“A. No. 

“Q. Well, did anybody connected with the 
Munsey Trust Company ever at any conference, 
or at any time, charge you with any either wilfull 
or negligent action in connection with this Jacob¬ 
sen matter! 

A. ‘ ‘ No. ’ ’ (R., pp. 23, 24.) 

2. The second alleged threat relied upon by 
the plaintiff is testified to by him in the following 
manner: “Between November 13th and Decem¬ 
ber 19th, 1917, Mr. Henry called me up on the 
telephone. I was at that time connected with the 
Washington Land and Mortgage Company, and 





he told me I would have to make a settlement that 
evening, or that the Munsey Trust Company was 
going to refer the matter to the District Attor¬ 
ney’s office; that Mr. Sisk was in town and in¬ 
sisted on something being done.” (R., p. 26.) 

This was on December 19th, or a day or so prior 
thereto, and this alleged threat is specifically denied 
by the witness Henry. 

3. The third alleged threat relied upon by the 
plaintiff appears from his testimony as follows: 

'‘I was present at the latter part, for about half 
an hour, of a conversation on December 20th, 
1917. It was very forcibly brought out at that 
conference that if I did not make a settlement of 
$10,500 the Munsey Trust Company was going to 
refer this matter to the District Attorney, and 
they were going to have me indicted.” (R., p. 26.) 

This was on December 20th, and is denied by the 
witnesses Lambert, Henry and Sisk, who were present. 

4. The last alleged threat testified to by the 
plaintiff is alleged to have been made in Mr. Lam¬ 
bert’s office as follows: “You made the state¬ 
ment that unless this thing was settled it was go¬ 
ing to be referred to the District Attorney’s of¬ 
fice.” (R., p. 29.) 

This testimony is denied by the witnesses Sisk, 
Henry, and Lambert, who were present. 

The above testimony constitutes the sole foundation 
upon which the appellant rests his case, and is wholly 
uncorroborated. 

To meet this case the defendant produced every per¬ 
son who was present at the various interviews, and 
who positively denied the alleged threats testified to 
by the plaintiff. 


Mr. Dewart testified: “I told him (Claxton) and 
they all told him, that we could promise nothing and 
he told me that wliat he wanted to do was to make a 
clean breast of the whole matter and start fresh 

at no time were any threats made in Mr. Lambert’s 
office....” (R., p. 39.) 

Mr. Henry testified, among other things: ‘‘In all 
those voluntary offers of Mr. Claxton to reimburse the 
Tiust Company, it was continually made clear to him 
in every conference at which I attended and every con¬ 
ference which he and I had alone, that the Trust Com¬ 


pany could do nothing whatever with respect to the 
processes of the criminal law, and Mr. Claxton, fully 
understood that.” (R., pp. 41, 42.) 

Mr. Sisk emphatically said, among other things: 

L\ ei \ thing \\ as pleasant, I remember, between every¬ 
body. There was nothing said about a criminal prose¬ 
cution outside of this compounding of felonv that we 
were naturally avoiding. I know I was, because that 
has been my training. Nothing was said at that con¬ 
ference to the effect that if Mr. Claxton did not make 
a settlement of $10,500 the Munsey Trust Company 
was going to refer the matter to the District Attorney 
and they were going to have him indicted.” (R., p. 49.) 

The appellant, according to the testimony of Mr. 
Lomerson, was warned as follows: ‘‘Mr. Lambert at 
one conference stated that anything that took place 
during the conference would in no way have any bear¬ 
ing on future action.” (R., p. 51.) And Mr. Lambert 
was very emphatic in his testimony to the effect that 
not only were there no promises of any kind held out 
to the appellant, but that he was warned repeatedly 
that whatever might be done could in no way have any 
effect upon any possible criminal proceeding. He testi¬ 
fied: ‘‘But I told him that whatever he paid would 
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not prevent him from having criminal trouble and 
that nothing could be promised him in any way by any 
one that would permit him or give him any guarantee 
in that line. 1 told him that when he was making up 
his mind as to whether he should pay anything, he 
must keep that situation in mind. As I recall it, the 
next time I saw Mr. Claxton was when they had ar¬ 
ranged an interview to be held in my office, where Mr. 
Claxton, Mr. Minker, Mr. Henry and I think Mr. Sisk 
were present. I reiterated on those occasions the 
same suggestion, that whatever he did towards raising 
money could not save him in connection with any 
criminal proceedings. There was positively nothing 
said by me or by anyone else to the effect that Mr. 
Claxton, if he did not pay, would have the matter re¬ 
ferred to the Department of Justice, or otherwise, or 
to the District Attorney.” (R., p. 52.) The above 
testimonv may be brieflv summarized as follows: 

Plaintiffs Testimony 

1. Jail 40 years (Nov. 12 

or 13). 

2. Day or so prior to Dec. 

19. Henry on ’phone. 

Settlement or refer 
to District Attorney. 

3. Dec. 20. Settlement 

not made would re¬ 
fer to District At- 
tornev for indict- 
ment. 

4. Sunday. Lambert’s of¬ 

fice. Unless settled, 
refer to District At¬ 
torney. 


Denied by 

Lucas, Dewart Lomerson. 
Henry. 

Lambert, Henry, Sisk. 

Sisk, Henry, Lambert. 





13 


It is respectfully submitted that not only is the find¬ 
ing of the trial judge not reviewable under the cir- 
( cumstances of this case, but that should the court do 

so it will find that the plaintiff has not maintained the 
burden of proof cast upon him by the law of showing 
by a preponderance of the evidence that he parted 
with securities to the Munsey Trust Company in settle¬ 
ment of his indebtedness under any duress or undue in¬ 
fluence. 

A review of the law upon this question, however, is 
interesting. 


THE LAW. 

The text of 13 Corpus Juris, page 401, succinctly 
states the rule as found in the authorities: 

4 4 On the other hand, the law does not permit a 
criminal who has stolen property to defend against 
the debt, or its written acknowledgment, or se¬ 
curities 'given for the debt, on the ground of 
threatened prosecution or imprisonment.” 

In the case of Hilborn v. Bucknam , 78 Me. 482, it ap¬ 
pears that the claimant made a settlement with defend¬ 
ant for the agreed value of meal that the defendants 
had ascertained through the aid of a detective had 
been taken by the plaintiff from their mill. The settle¬ 
ment thus promised was attacked by the plaintiff on 
the ground that duress was employed by the defend¬ 
ants. In the course of the opinion it is observed that 
the plaintiff was at no time arrested nor was he in ex¬ 
press terms threatened with arrest. The court says, 
however: 

4 4 It may be true, as contended by his counsel, 
that he was made to believe that he would be 





arrested it he did not settle; but no direct threats 
of arrest were made. But suppose such threats 
had been made,—suppose that instead of leaving 
it to inference he had been told in so many words 
that if he did not settle he would be prosecuted 
both civilly and criminally,—still such threats, 
under the circumstances disclosed in th is case, 
would not constitute duress. It is not duress for 
one who believes he has been wronged, to threaten 
the wrongdoer with a civil suit. And if the wrong 
includes a violation of criminal law, it is not du¬ 
ress to threaten him with a criminal prosecution. 

. . . The law regards it as the duty of every 

one who knows of the commission of a crime, to 
take measures to have the offender brought to 
justice; and it does not involve itself in the ab¬ 
surdity ot making it unlawful for one to express 
to the offender an intention of doing what the 
law makes it his duty to do.” (p. 485.) 

In the latter case of Thorn v. Pinkham, 82 Me. 101, 
the court quotes with approval the case of Hilborn v. 
Bucknam, supra. 

In Bodine v. Morgan, 37 X. J. Eq. 426 (10 Stew. 
426), foreclosure of a mortgage given by a father as 
security for the payment of $5,000 claimed to have 
been due by the father and his son for the alleged 
fraudulent taking and appropriating to their own use 
of business orders of the mortgagee was sought to be 
avoided on the ground that the mortgage was procured 
by threats to arrest the mortgagor and his son. The 
court held that the weight of the evidence was against 
Morgan, the mortgagor, because the two persons 
claimed by Morgan to have made the threats, 

“Expressly and explicitly swore that no threats 
whatever were made.” 
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Continuing, however, the court says: 

“. . . but further, the threat to arrest him 

for his unlawful appropriation of their orders and 
goods to his own use unless he should indemnify 
them, constituted, if it was made, no duress, and if 
the mortgage had been given under the pressure 
of such a threat it would not have affected its 
validity. ’ ’ 

It is interesting to note that in the last case it was 
further claimed by Morgan, the mortgagor, that there 
was no consideration for the mortgage, but the court 
observes that the persons with whom he dealt swore 
that he had confessed that he had taken the orders of 
goods of the firm for his own use and without charg¬ 
ing himself with them (p. 429). 

In Beatli v. Chapoton, 115 Mich. 506, decided in Jan¬ 
uary, 1898, the plaintiff sued on a promissory note 
made by the defendant Chapoton. Chapoton claimed 
that his signature was obtained under duress con¬ 
sisting of threats to arrest and imprison him for the 
crime of embezzlement, and the trial court charged the 
jury: 


4 ‘If you find that the note was obtained from 
Chapoton upon threats of criminal prosecution, 
plaintiff can not recover.” (p. 507.) 

The facts disclosed by the opinion were that Chapoton 
had been in the employ of the plaintiff who claimed 
he had embezzled large sums of money. Plaintiff 
testified that defendant admitted the embezzlement and 
it was agreed to amount to $2,700; that defendant 
agreed to give four notes of $675 each to be secured 
by indorsement in settlement of the claim. The plain- 
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tiff denied any threats to prosecute. Defendant con¬ 
tended that the plaintiff claimed that he had embezzled 
money and threatened to prosecute him and put him 
m jail and disgrace him, and that he would not have 

executed such notes except for the fear of criminal 
prosecution. 

In the course of its opinion the court says: 

j,.. ,. i ,. money, and notes 

or other evidence of debt, with security, were 

gnen by Chapoton in settlement and acknowledjr- 
ment of the debt, he could not defend upon the 
ground that plaintiff threatened criminal prosecu- 
1011 for his honest debt therein acknowledged and 
secured. Wolf v. Troxell’s Estate, 94 Mich. 573. 
f he law does not permit a criminal who has stolen 
property, to defend against the debt, or its written 
acknowledgment, on the ground of threatened 
prosecution or imprisonment. Such a rule would 
of ten be attended with disastrous results. A partv 
might settle his peculation by giving his notes', 
payable after the statute of limitation could be 
pleaded in bar of the original debt. If, instead 
ot an indorsed note, Chapoton had given a note 
and mortgage for $2700 (and he admits that he 
agreed to this amount, and to give four promis- 
sorv notes therefor), would he be permitted to 
a\oid his just liability by saying, ‘true, I owed it, 
out plaintiff threatened to prosecute me if I did 
, !°. t >?; ly **; an<1 ’ therefore, I secured my honest 
debt. The consideration for the note in such 
cases is not the avoidance of a criminal prosecu¬ 
tion, but the just debt.” (p. 508.) 

The court again says: 

“It was incumbent upon defendant Chapoton 
to establish two facts,—the illegality of the de¬ 
mand and the duress. Buchanon v. Sahlein, supra 




Defendant Chapoton was under no physical re¬ 
straint. According to his own statement, plaintiff 
had previously made the claim of embezzlement, 
and threatened prosecution if it was not settled.’’ 

In the case of Sanford v. Sornborger f 26 Neb. 295, 
the court says: 

“The fact that a party is indebted to another 
and liable to a criminal prosecution, will not de¬ 
feat the validity of an instrument given to secure 
such debt, unless it has been obtained by violence 
and undue means. It is those contracts only which 
are made under fear of unlawful imprisonment, 
and not those made under fear of imprisonment 
which would be legally justifiable, that can be 
avoided for duress.” (Citing cases.) (pp. 305, 
306.) 

In Mullvn v. Leamy, 80 N. J. Law, 484, the court 
says: 

“In the second place, duress, to be available as 
a defense, must have been exercised upon the per¬ 
son who sets it up as a defense, by the person who 
claims the benefit of the contract, or by someone 
acting in his behalf or with his knowledge (citing 
cases). There was nothing in the offered proof 
which tended to show that the plaintiff knew, or 
had any reason to suppose, that Duffy had com¬ 
municated to the defendant his threat to have him 
indicted, or that this threat was in any degree the 
moving cause of the defendant’s act in making 
the note for his (Duffy’s) accommodation.” (p. 
486.) 

In Landa v. Obert, 45 Tex. 539, plaintiff sued to re¬ 
cover hack moneys and the value of promissory notes 
and services that he had turned over to the defendant 
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in settlement of a claim of the defendant against him 
for alleged peculations in their dealings in the opera¬ 
tion ot a mill. Plaintiff alleged duress by way of 
threats of a civil action and criminal prosecution un¬ 
less he, without delay, satisfactorily settled his ac¬ 
count with the defendant. The court below charged 
th(‘ jury that should they find such duress then the 
settlement was void. 

By this charge, the Court, as we think, ex¬ 
tended the rule, as to duress per minas , much be¬ 
yond the limit within which it is restricted by all 
well considered cases upon the subject which 
have come under our observation. And certainly 
we have been cited to no decision by appellee’s 
counsel which supports it. 

“Duress which avoids a contract is either by 
unlawful restraint or imprisonment; or, if law¬ 
ful, it must be accompanied by circumstances of 
unnecessary pain, privation, or danger; or when 
the arrest, though made under legal authority, is 
for an unlawful purpose (Phelp v. Zuschlag,34 
Tex. 380); or from threats calculated to excite 
fear of some grievous injury to one’s person or 
property (1, Pars, on Cont., 392; Met. on Cont., 
23.) (p. 547.) 

“A iewing the evidence relied upon to prove 
duress in the most favorable light possible for ap¬ 
pellee, it can amount to no more than threats of 
a criminal prosecution for embezzlement, and of 
a ci\ il action for the money which appellant 
claimed had been wrongfully and fraudulently 
withheld from him by appellee. There can be no 
pretense that the alleged threats import a pur¬ 
pose to make any unusual, harsh, oppressive, or 
illegal use of the processes, either civil or crim¬ 
inal, v itli which it is insisted appellee was threat- 





ened. Now, it is well settled, that the fear of im¬ 
prisonment which constitutes duress, is fear of 
illegal imprisonment or imprisonment under such 
circumstances as, if carried into effect, would 
amount to duress by force. Hence the mere fear 
of imprisonment from a lawful prosecution cannot 
possibly be regarded as duress (Mete, on Cont. 
24; Pars, on Cont. 394.) (p. 548.) 

The authorities are innumerable on the proposi¬ 
tion that to constitute duress by a threat of imprison¬ 
ment for a supposed crime there must be a threat im¬ 
porting an illegal or wrongful imprisonment, or a re¬ 
sort to a criminal prosecution for an improper pur¬ 
pose or for a wrongful motive accompanied with such 
circumstances as would indicate a prompt or imme¬ 
diate execution of the threat. (13 C. J., 400, Sec. 315). 

A careful investigation of the cases cited by the ap¬ 
pellant shows that but very few are precisely in point. 
A number of them deal with an obligation given by 
one to save another from threatened prosecution such 
as in the case of O'Toole v. Lamson, 41 App. D. C. 
276, where the mother executed a note and deed of 
trust under threats to prosecute her son. In these 
cases there is wanting entirely any consideration for 
the gift and conveyance, whereas in the case at bar, 
and in the cases herein cited, there is a consideration 
for the compromise or settlement. In this class of 
cases comes Williams v. Bailey, 4 Giff. 638 (L. R. 1, 
H. L. 200) and Williams v. Ackerman, 77 Kans. 502. 

The case of Thompson v. Niggley, 53 Kans. 664, 
cited by the appellant, is not in point. In that case one 
Niggley, who operated a billiard room accidentaly 
dropped a revolver which exploded and resulted in 
the shooting of one Summers. After Summers’ re- 
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covery friends of the latter approached Niggley with 
reference to the settlement of this claim and threatened 
him with prosecution for selling whiskey if he did not 
execute the note and mortgages sued on in favor of 
Summers. The court in its opinion points out that it 
does not appear that any complaint had been filed 
against Niggley, nor was there any pretense that 
process had been issued for his arrest. The court dis¬ 
tinguishes the case before it, and from the case at bar, 
citing a number of the cases herein presented, in the 
following language: 

“. . . there are many cases holding that threat 

of a lawful arrest does not constitute duress in 
such sense as to discharge the person threatened 
from liability on a contract which he has been in¬ 
duced to sign by means of such threats. (Nealley 
v. Greenough, 25 N. H. 325; Compton v. Bank, 96 
Ill. 301; Eddy v. Herrin, 17 Me. 339; Clark v. 
Turnbull, 47 N. J. Law 265; Mundy v. Wliitte- 
more, 15 Neb. 647; Sanford v. Sornborger, 26 
Id. 295.) For other cases see 6 American & Eng¬ 
lish Encyclopedia of Law, p. 64, et seq. 

“We have examined a great number of cases 
declaring this doctrine, in all of which it appeared 
that the threat made was of a prosecution for the 
particular matter for which payment or settle¬ 
ment was sought. In many of the older cases, as 
well as in some of the later ones, the arrest 
threatened was on processes issued, or to be 
issued, in a civil action for the collection of the 
plaintiffs’ demands. In this case, the threats 
made were of a prosecution for offenses in no wise 
connected with Summers’ claim.” (p. 666.) 

In Galusha v. Sherman, 105 Wis. 263, the facts were 
entirely different, in that it appeared first that the 
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person executing the note and mortgage set aside on 
account of duress was threatened with an unlawful 
imprisonment; and, secondly that he was locked in a 
room and again threatened with arrest and imprison¬ 
ment for from three to fourteen years if he did not 
settle; and such threats were accompanied with 
demonstrations calculated to put him in fear of per¬ 
sonal violence, (p. 265.) 

In the case of Morse v. Woodworth, 155 Mass. 233, 
quoted from at length by counsel for appellant, it is 
there stated what seems to be the unanimous opinion 
of the courts as follows: 

“We do not intimate that a note given in con¬ 
sideration of money embezzled from the payee 
can be avoided on the ground of duress, merely 
because the fear of arrest and imprisonment, if 
he failed to pay, was one of the inducements to 
the embezzler to make the note.” (p. 252.) 

Upon an analysis of the statement of evidence in this 
case it must be apparent that the most that can be said 
of the appellant's mental state at the time of this 
transaction is that he, the appellant, apprehended 
criminal prosecution by the proper authorities and de¬ 
sired and attempted to make restitution for the pur¬ 
pose of ameliorating his situation as far as restitu¬ 
tion would accomplish that purpose; and we find that 
it is not until long after the settlement is effected, 
and it had become apparent to him that his acts of 
restitution had not avoided a criminal prosecution, 
that he for the first time made any complaint about 
any alleged threats or duress. 

It is said by appellant that the supposed confession 
in the affidavit dated November 13, 1917, was involun- 
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tary. This is a rather peculiar position taken by the 
appellant for many reasons. Appellant was a man of 
Ion# experience in banking. His acts resulting in loss 
to the trust company commenced as early as the latter 
part of 1914 and continued up until the time of the 
discovery of the irregularities in the latter part of 
1917. He was able, by reason of his position in the 
bank as Treasurer and his general supervision over 
the employees, to cover up most of the transactions 
and no rational account of the precise manner in which 
the Munsey Trust Company was caused to suffer loss 
by reason of his conduct was obtainable except through 
the appellant in the explanation that he made with 
reference to the fictitious entry in the Julia M. 
Fletcher trustee account and the manner in which he 
carried that account by using money of customers en¬ 
trusted to him, and for which no record was made al¬ 
though the customers were deceived by being paid in¬ 
terest from time to time on their supposed invest¬ 
ments. When the time for disclosure came Claxton 
as is shown by the Record, made various explanations 
of his conduct, and the affidavit was merely a culmin¬ 
ation of these explanations placed in writing in a 
condensed form and prepared from data furnished 
by Claxton himself. Claxton does not claim that 
he was denied an opportunity of reading the affi¬ 
davit before it was signed; it was dictated in his 
presence, in fact he furnished the information, as 
it was prepared,—and he had the paper in his pos¬ 
session to read, his only attempted excuse being 
that he did not read the same “carefully” and that 
he did not “observe” certain statements in it. He 
went through the solemnity of an oath and, after exe¬ 
cuting the affidavit, entered into negotiations extend- 
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ing over a period of several months toward making a 
settlement based upon the statements in the affidavit. 
It appears that Claxton himself testified that about 
two o’clock on the second day of his conference, after 
being repeatedly requested for a signed statement he 
remarked: 

“I have told you gentlemen all the conditions 
and things in connection with this Hill affair.” 
(R., p. 24.) 

That at about two o’clock Mr. Lambert came in and 
said: 


“Well, what have you done!” Mr. Lucas said: 
“Let us take what we can;” Mr. Lambert said: 
“I will fix it;” and then he testified further: 

“So Mr. Lambert sent for a stenographer, and 
she came in there, and he asked me two or three 
questions, two of which I remember. One was the 
date and the time those checks were found, and 
at what time or about what time I discovered they 
had been charged against these accounts, and then 
went to work and prepared that statement. ’” (R., 
p. 24.) 

The rule established in this jurisdiction is that: 

“A contractor must stand by the words of his 
contract; and, if he will not read what he signs, 
he alone is responsible for his omission.” (Up¬ 
ton v. Triblecock, 91 U. S. 45.) 

Or, as stated by this court: 

“The paper was open to the appellant for ex¬ 
amination; and if he signed it, as he says he did, 
without due examination, he has only himself to 
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blame for his neglect to exercise due care in the 
premises. Citing Whiting v. Darrige, 23 Apps. 
D. C. 156; Toledo Computing Scale Company v. 
Garrison, 28 Apps. D. C. 243. 

In the later case of B. & 0. Railroad Co. v. Morgan, 
35 App. D. C., 195, 204, 205, this Court said: 

“A written contract is the highest evidence of 
its terms, and it is the duty of contracting parties 
to acquaint themselves with its contents before 
signing. The statement of one signing, in the full 
possession of his faculties, that he did not read 
it, and therefore did not know what he was sign¬ 
ing, will not, in law, constitute an excuse.’’ 

Again it is significant that although Mr. Claxton 
took the stand in rebuttal and had heard the testimony 
of the defendant, he did not attempt to explain and he 
failed to deny: 

1. The testimony of Lambert, Fiske, Lomer- 
son, and Lucas as to the warnings given him prior 
to the settlement. 

2. ’ The testimony of Dewart to the effect that 
Claxton admitted to him that he was responsible 
for the $6,000 item and that he continued receiv¬ 
ing moneys from customers and using them to pay 
interest on the different items. 

3. The testimony of Campbell to the effect that 
he admitted to the witness having taking $4,500 
and using it for his own benefit and that the 
$6,000 Fletcher item was diverted to his own use. 


And, to put the final seal upon the lack of sincerity 
and merit of appellant’s claim we find that he has 
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never yet undertaken to offer one word of explanation 
of the statement prepared by him in his own hand¬ 
writing, when no one was present with him, wherein 
he charged himself with tthe $4,500 items and the 
$6,000 item. While it is true that he denied making 
the statement to Mr. Campbell, a disinterested public 
accountant, that he put this money 1 ‘in his jeans” he 
does not follow that denial with an explanation of why 
he charged himself with these items, nor what be¬ 
came of these moneys, although the testimony shows 
that the trust company was compelled to make good 
these respective sums to the proper parties. 

In conclusion it is urged by the appellant that the 
contract being executory, cannot be enforced by the 
trust company and that the appellant was not in pari 
delicto. 

The case of Chambers v. Burroughs, 44 Apps. D. C. 
168, cited, is considerably different from the case at 
bar. There it appears that there was an agreement 
to dismiss a pending prosecution which agreement, of 
course, is void as against public policy. In this case 
the most that is claimed by the appellant is that the 
statement was made that he would be prosecuted and 
that the matter would be referred to the District At¬ 
torney if he did not make settlement. At no time does 
the plaintiff claim that the trust company acting 
through any of its agents agreed to refrain from 
prosecution or promise to dismiss a pending prosecu¬ 
tion. 

In conclusion we respectfully submit that in con¬ 
sidering this case the court will find that the plaintiff 
has failed to establish by a preponderance of the evi¬ 
dence the allegations of his bill of complaint and for 
that reason the various questions of law discussed in 
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the respective briefs will not present themselves to the 
court for decision. 

For the reasons stated it is respectfully submitted 
that the decree of the court below should be affirmed. 

Wilton J. Lambert, 

R. H. Yeatman, 

Attorneys for Appellee. 









